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It’s South TexasAgain!

(On Saturday, August 7, 2010, Donald J. Guiter,
President and Dean of South Texas College of Law,
Houston, accepted the Scribes Brief-Writing Award
for his school. These are his remarks.)

Many thanks to Stuart Shiffman, President of
Scribes, and Norman Plate, Executive Director, for all
you do to make this event a reality each year. We are
very happy to be here again this year.

First, | want to congratul ate the first-place winners
from South Texas College of Law, Michael Jones, Stuart
L adner, and Sabrina Stone, and our third-place winners,
Christopher Burt, Ryan King, and Andrew Nelson.

We appreciate al of the kind remarks during the
introductions about the consistent success of our
program. In fact, | will expand on those remarks and
try to answer the question that Becky McAlpine posed
in her email to me. She asked if | could say a few
words, and tell you what makes South Texas so suc-

" cessful. Of course, |

\ | ]I said yes. No dean

‘ turns down an op-
portunity to brag in
public about hislaw
school.

To begin with a
bit of history—South
Texas College of
Law first entered
the Scribes competi-
tion in 1999. Since
then, we have re-
ceived four first-

.H”

Donald Guter, Dean of the South
Texas College of Law, accepts the
2010 <cribes Brief-Writing Award.

(continued on page 12)

WWW.SCribes.org

The President’s Column:
Being OptimisticAbout L egal Writing
by Steven Smith, CaliforniaWestern School of Law

Scribes was
founded in 1953 “to
promote a clear,
succinct, and force-
ful style in legal
writing.” But the
quality of legal
writing in our first
three or four dec-
ades did not give
anyone much hope
that the mission was
possible. Indeed, the trend wasin the wrong direction.

During those early years of Scribes, it was
fashionable to “write like” or “sound like” a lawyer,
which resulted in complex, pompous, and almost
impenetrable prose—in short, anything but clear and
succinct. Legal writing at law schools was almost a
joke—often taught by other students with little
supervision. The Internal Revenue Code seemed to be
the model for statutory drafting. And judicial opinions
were longer and harder to read.

My interest in Scribes began when | was reading
torts bluebooks. The writing was terrible—in part
because much of undergraduate education had given
up teaching writing because it was too costly. The last
straw for me was abluebook with no compl ete sentence
(and an unfortunate reference to “intentional
negligence”). | sought the advice of my mentor, Don

Outgoing Scribes President Stuart
Shiffman congratulates incoming
Scribes President Steven Smith.

(continued on page 2)
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(The President’s Column continued from page 1)

Shapiro. Asit turned out, he had recently been president
of Scribes. Don said that there was a movement afoot,
including Scribes, to do something about the state of
legal writing. He wasright.

Why be optimistic now? First, the attention to legal
writing has increased significantly and created an
atmosphere conduciveto improvement. (Thecynic may
say that, given the quality of writing | havejust described,
very littleimprovement would be needed to producethe
optimist I am now.) | have recently completed a book
project that required me to read cases and law-review
articlesfromthelast sixty yearsor so. At the statelevel,
the typical opinion is clearer and more readable now
than it was twenty years ago. And the same is true for
law-review articles. My informal survey of statutes,
though, did not show the same upward trend in quality.

Members of Scribes, and their friends, have aided
thisattentionto good legal writing by publishing excellent
guides to improving writing. Bryan Garner (and his
coauthor, Justice Scalia), Richard Wydick, Darby
Dickerson, and Joe Kimble are just a few recent
examples of the many who should receive credit. In
short, these guides reflect the best of our profession—
the wisdom of Supreme Court justices, attorneys, and
law professors.

Second, the quality of writing instruction in law
school has never been as good or as resource-rich.
Almost every law school hasacadre of wonderful, full-
time legal-writing faculty. At CaliforniaWestern, | see
our legal-writing faculty devoting countless hoursto one-
on-oneinstruction with students—inthelibrary, intheir
offices, in the courtyard—hel ping studentsimprovetheir
legal writing. These are the drill sergeants and heroes
in the battle to improve legal writing. And beyond two
or three semesters of basic legal writing, law schools
now commonly require scholarly writing and drafting
from upper-division students.

Third, the competitionsin which students compete
to produce the best legal writing are also a part of the
progress. Law students are competitive, so they work
harder to win acompetition than they might for aclass.
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Thiswork is usually done in close cooperation with a
lawyer or faculty member, and it means a lifetime of
better writing. The competitions that Scribes sponsors
are also cause for optimism. | wish every judge and
lawyer could see the truly extraordinary work that
students are doing—in brief and law-review writing.

So | have every reason to be optimistic and believe
that the next generation of legal writers will be better
prepared for, and pay more attention to, good writing.
Thisisnot to say, however, that we have reached writing
nirvana. (I amoptimistic, not delusional.) Legal writing
is more often proficient and unobjectionable, but it is
not yet “clear, succinct, and forceful.” We have a way
togo, particularly in legidative drafting. The new legal -
writing professionalsinlaw schoolsarethinking, writing,
and publishing about better ways to approach legal
writing. The Scribes Journal has been an important
voicefor better writing. The next few decadesarelikely
to see great progressinimproving legal writing.

And Scribes hasbeen apart of the progress. Scribes
has been fortunate to have the leadership of Stuart
Shiffman as president for the last three years, and Otto
Stockmeyer as president before that. Under their
leadership, Scribes has expanded its membership
considerably and promoted |legal writing in cooperation
with other groups, including the ABA and AALS.
Programs cosponsored with the New York City Bar
Association and with the Illinois Bar Association and
[llinoi s JudgesAssociation focused on Lincolnthewriter.
Each year, in conjunction with the spring board meeting,
Scribes has presented a program on legal writing for
law studentsand practitioners. They’ ve heard nationally
renowned good-writing advocates—such as Darby
Dickerson, Bryan Garner, Joe Kimble, and Richard
Wydick—tutor them in legal writing. Although Otto’s
term on the Scribes board isexpiring, Stuart will remain
on the board as immediate past president, fortunately
for us.

This is an important and interesting time to be
working on legal writing. As the new president of
Scribes, | wel come suggestions about how we can work
with colleagues to “promote a clear, succinct, and
forceful styleinlegal writing.”

WwWw.scribes.org
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Brief-Writing Award winner
Stuart Ladner accepts the
2010 Scribes Brief-Writing
Award on behalf of histeam.

2010 Lifetime-Achievement Award winner
Richard Wydick signs copies of his books.

COMNGRATULATIONS, RICHARD WYDICK!

American Soc iety
fLegal Writers

2010 Scribes Book-Award
winner John Temple,
author of The Last Lawyer:
The Fight to Save Death
Row Inmates.

A collage of the book covers from
the various editions of Plain
English for Lawyers by Richard
Wydick.
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Help Scribes Grow

Would you be willing to help promote Scribes? Do you have friends or
colleagues who might like to join? Will you be speaking at or attending any
program involving legal writing or legal language? We would be happy to send
you some of the attractive Scribes brochures to distribute. Just send an e-mail

to our executivedirector, Norman E. Plate: platen@cool ey. edu.

WWW.SCribes.org

Submit Your Articles

Please send itemsfor upcoming
issues of The Scrivener (electron-
ically) to the e-mail address shown
below.

Deadlines
Winter January 15
Spring March 15
Summer June 15
Jane Siegel

Thomas M. Cooley Law School
111 Commerce Avenue, S.W.
Grand Rapids, Michigan 49503
siegelj@cooley.edu
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Scribes 2010 Annual Luncheon Meeting
Keynote Address

by PamelaS. Karlan, Professor of Law, Stanford University Law School

Elvis Costello is famously supposed to have said
that writing about music is like dancing about
architecture. It makes me wonder what talking about
writing islike—eating about parasailing, perhaps? One
thing | do know, and have learned again and again over
the past half-dozen yearswith the Supreme Court Clinic,
isthat you can’t teach writing by talking about it. Or at
least not only by talking about it.

Some of the hardest thingsto get through to students
are the waysin which talking and writing are the same
and the ways in which they are different. Things that
work oraly often fall flat on the page. When you're
talking to someone, you usually can gaugeyour listener’s
level of comprehension or agreement and adjust your
presentation accordingly. Not so in writing, where you
haveto guessand thushave agreater risk of not noticing
when you've lost your listener. Thisiswhy | generally
make students come by the officeto ask questionsrather
than doing it by e-mail. | mean, otherwise, how am | to
answer the question, “Can you explain qualified im-
munity” ? Is the answer “Yes'? Or, “Apparently not, if
you're asking me
this question”?
Do | haveto start
with first princi-
ples, or is this a
student asking
about subtleties?

At the same
time, while writ-
ingisgeneraly a
more formal me-

Vs

The American Society dium than speech,
of Legal Writers formality isnot a
synonym for pom-

posity or verbosity

or turgidity. No
one would ever
say “Petitioner

Executive Director Norm Plate
introduces the keynote speaker,
Professor Pamela S. Karlan from
Sanford Law School.
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respectfully prays,”
unless, perhaps, she
weretalking about a
Religious Land Use
and Ingtitutionalized
Persons Act case
and describing her
client’s daily invo-
cations of divine \
assistance. I'veac- f| £ 5001 bes
tually never heard
the word “herein-
after” used out loud.
So why do | assume
that it's not pro-
nounced her-ein-
after?

My favorite ex-
ampleof writing run amok involvesthe McKinney'sform
book for New York lawyers. The book gives examples
of letters to the court with the closing, “Yours, etc.”
The writer is supposed to use this as a springboard for
phraseslike“Yourstruly”—whatever that means—but
ashocking number of letters |’ ve seen actually use the
phrase “Yours, etc.” Why does this happen? Because
somehow people let their hands move ahead of their
brains. Justice Kennedy has avery odd sentencein his
opinion for the Court in Ashcroft v. Free Speech
Coalition—"The right to think is the beginning of
freedom, and speech must be protected from the
government because speech isthe beginning of thought.”
| should hopenot. But if people should think beforethey
speak, they certainly should continue thinking oncethey
start writing. Too often, folks go on autopilot or cut and
paste.

I’ ve been asked to talk to you a little today about
how wetry to teach legal writing inthe Supreme Court
Litigation Clinicthat | codirect at Stanford. The answer
islargely that we teach by doing. This year marks the

The American Society
of Legal Writers

Keynote speaker Professor Pamela
S. Karlan from Stanford Law
School.
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eightieth anniversary of the publication of Karl
Llewellyn’'s The Bramble Bush, which remains some
of the best advice ever givento law students. Llewellyn
spent afair amount of time describing how to read and
think about “cases’—then, as now, largely appellate
opinions. But ultimately he exhorted studentsto

[plickle yourself in law—it is your only hope.
And to do this you heed more than your classes
and your case-books and yourselves. You need
your fellows. . . . Ingroup work liesthe deepening
of thought. In group work lieideas, cross-lights;
dispute, and practice in dispute; cooperative
thinking and practicein consultation; spur for the
weary, pleasure for the strong.

That process of pickling through group work ishow
we aim to teach writing.

I thought | would spend afew minutestalking about
the nature of the clinic and then walk you through the
writing in atypical case. Our clinic litigatesreal cases,
on behalf of real clients, before the Supreme Court of
the United States. Over the

hearingsor informal negoti ationswith opposing counsel
that havelong formed the backbone of clinical education.

Moreover, Supreme Court litigation presents a
number of great opportunities for bringing the skill
students have developed in doctrinal analysisto bear on
developing the skills that make great lawyers. While
Supreme Court litigation shares many characteristics
with other appellatelitigation, it lsoinvolvesadistinctive
type of lawyering. In particular, the certiorari process
involves a style of argument that centers not primarily
on the correctness of the decision below, but on whether
the case raises important legal questions and provides
an appropriate vehicle for resolving them. As a
descriptive matter, theformer question usually involves
the presence, depth and breadth, and intractability of a
circuit split. So studentsin a Supreme Court Clinicgain
aspecial kind of experiencein how to shapelegal issues.

Second, at the merits stage, Supreme Court cases
areseldom squarely controlled by precedent. So students
must learn not only to litigate cases in which there are

past half-dozen terms,
we've had as many merits
cases before the Court as
any firm in the country.
Some of them are cases
ripped from the headlines:
for example, the case in
which the Supreme Court
held that the Eighth

about it.”

“[Y]ou can’t teach writing
by talking about it. Or at
least not only by talking

strong legal positions on
both sides. They must also
learn to interweavetextual,
structural, policy, and
prudential arguments.
Moreover, because most
Supreme Court cases have
implications for a broad
category of litigants,
Supreme Court practice

Amendment forbids capital
punishment in casesinvolving therape of achild. Some
of them are cases that involve abstruse provisions of
federal law: for example, whether section 522(d)(10)(E)
of the Bankruptcy Code, which provides, among other
things, for debtorsto retain their right to payments under
“astock bonus, pension, profit sharing, annuity, or smilar
plan or contract,” protectsindividual retirement accounts.
But all of them are cases involving unsettled legal
guestions. All of them have high stakesfor future cases.

So isn’t thisan odd arenafor clinical education of
second- and third-year law students? In some ways, it
is, but in others, it isn’t. Oddly enough, given how the
first year or two of their legal educations are run, our
students may have better intuitions about the Supreme
Court, whose opinionsthey have pored over, than about
the landlord-tenant tribunals or administrative-law

WWW.SCribes.org

ofteninvolvesamicusbriefs
aswell ashbriefsfor the parties. Students can learn about
avariety of issuesfrom representing amici and parties:
how to work collaboratively with lawyersrepresenting
different perspectives, how to resolve conflicts among
perspectives, and the specia roles amici can play in
providing the Court, or individua Justices, with aternative
reasons for ruling one way.

Those of you who teach clinically know onething:
it'sdevilishly hard to do well becauseit’s so much easier
to do the work than to teach others how to do it. In our
clinic, westruggle, usualy successfully, | hope, to make
our students be the lawyers. They work on everything
inteams, usually of three students. Theteamsarelargely
opagueto the supervising instructor: werarely meet with
only asingle team member on the substance of a brief;
we expect the students to assign the work among

(continued on page 6)
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(Keynote Address continued from page 5)

themselves, and we expect them to have edited thework
among themselves multiple timesbefore wefirst seeit.
Our goal isnot only to producefirst-ratelegal work, but
also, inthewordsof my longtime voting-rights colleague
Bill Quigley, toteachthemto*learn[ ] how tolearn from
experience.”

So when a project comes through the door, the
students on the team meet intensively with the
supervising instructor. They draw up a schedule that
assumes that there must be a nearly complete draft of
the work—a cert. petition, a merits brief, or the like—
at least a fortnight before the filing date. They work
backwards from there to figure out when they need an
outline, preliminary drafts, and the like. The team will
produce adetailed outline, and almost alwaysthat outline
requires substantial reorganization. One trick |I've
learned, inspired by advice from the great baseball
statistics guru Bill James, who once remarked that
walking agolf coursefrom end to beginning givesyou a
really useful perspective, isthat students tend to write
inductively, building up to aconclusion. Getting them to
see that a brief should not have an “Ahal” moment is
one of the services we perform.

After the team has an outline, we often workshop
the brief to the entire Supreme Court Clinic, which
consists of three to four other teams and four other
instructors. The workshop will identify a particular
problem, often one of framing or exposition, for which
theteam seeksadvice. It'simpressive how often another
student’s fresh eyes can make a difference.

Then the team drafts. Once the team members have
adraft, theinstructor readsit intensively. Almost always,
there's another round of what we might call gross
anatomy—rearranging the skeleton. Then, theteam and
the instructor will sit down for aline edit. | like to do
these on a big screen, with the entire team there and a
student in control of the pen. It sometimestakes 12 hours,
but it's the best time of the course. We hash through
the brief, sentence by sentence. We may end up doing
this two or three times. There are many of our briefs
wherethefileextensionswill be*.draft 23" or “.version
15.” But wetry to turn everything around within aday.
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If we' ve got the time, and a problem, we may do a
second workshop. For many of our cases where local
counsel have remained actively involved, they will
participate by phone, by e-mail, and sometimesin person
in meetings with the team.

Finally, it'stimefor the production work. Theteam
cite-checks, proofreads, proofreads again, pdf’s the
document, proofreads, proofreads again, and we send
the brief to the printer. At the next clinic meeting, the
team will reflect for the group on its experience. And
then we start al over again.

So what have | learned about legal writing from
thisprocess? First, there are acouple of technical hints:
take the last sentence of a section and move it to the
beginning; that often helps. Do al the drafts, from the
beginning, in the format the final product will use: this
will giveyou abetter sense than 12-point, doubl e-spaced
type on 8¥2 x 11 paper can whether your sentences are
too long. Quote good language whenever you can, and
rewrite sentences to avoid ellipses, which may make
you ook shifty.

But the bigger point is that there is simply no
substitutefor time and eyes. Editingimproveseverything.
Talking about writing is not like dancing about
architecture. Being open to criticism makes anyone's
writing better. And reread George Orwell’s Palitics and
the English Language every now and again to remind
yourself of what's at stake.

Thank you.

New M embers

SylviaBacon (Washington, D.C.)

Bethany K. Dumas (Knoxville, Tennessee)
Bryan G. Hale (Birmingham, Alabama)
Courtenay W. Hall (Ballston, New Y ork)
Marjorie K. Nanian (Novi, Michigan)

Elan S. Nichols(East Lansing, Michigan)
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Lifetime-Achievement Award to Richard Wydick

(Scribes presented a Lifetime-Achievement
Award to Richard Wydick at its annual luncheon
meeting last September. Professor Joseph Kimble
prepared these remarks and delivered them via
DVD.)

I’m recovering from pneumoniaand can't be there
today, and I’'m so sorry—because Dick Wydick is not
just my friend but a mentor to me and a formative
influence, as he has been to so many others.

| understand that his granddaughters are in the
audience, and | want to say something to them. Girls,
Katie and Allie, are you listening? Your grandfather is
what youwould call asuperhero. And youcanbelieveit.

Today, Scribes is honoring Professor Wydick—of
course, we call him Dick—with our Lifetime-
Achievement Award. Our last two awards have gone
to Justice Antonin Scalia and Justice Ruth Bader
Ginsburg, so you can see the regard we have for this
award.

In 1979, there appeared the first edition of a slim
book—93 pages—called Plain English for Lawyers.
Of course, Dick was not the first person to criticize
legal writing; that has been going on for centuries. But
thefresh tone, thelively style, the good advice, and very
compactness of this book made it work—and stick.

After centuries of criticism, Dick Wydick’s book
finally started to break the cycle of bad legal writing.

Who can forget his opening words:

We lawyers do not write plain English. We use
eight words to say what could be said in two.
We use archai ¢ phrasesto express commonplace
ideas. Seeking to be precise, we become
redundant. Seeking to be cautious, we become
verbose. Our sentences twist on, phrase within
clausewithin clause, glazing the eyesand numbing
the minds of our readers.

And hethenwent onto boldly tell us—and show us
how—to:
« omit surpluswords
« use strong verbs, not noun forms
prefer the active voice
+ use short sentences, on average
arrange words with care

WWW.SCribes.org

+ choose familiar, concrete words and cut out the

silly lawyerisms

« avoid various language quirks, like cosmic

detachment and sexist language

You may think thisispretty familiar advice, and now
it is—because Dick Wydick, as much as anyone else,
madeit familiar.

Plain English for Lawyersisnow initsfifth edition.
It's still a slim book, at 128 pages. There are 800,000
copiesin print—incrediblefor any law book, let dlonea
book on legal writing. (I'm sure that several thousand
of them have been sold at Thomas Cooley Law School
aone)

We' re midway through two generations of lawyers
and law students who have been guided and changed
by Plain English for Lawyers. No other book on legal
writing can make a claim like that. It stands alone.

The words on our award say it all:

We present this Lifetime-Achievement Award

to Professor Richard C. Wydick for hisprofound

influencein promoting plain English for lawyers.

Thank you, Dick, on behalf of our entire profession.

Scribes President Stuart Shiffman
presents the Scribes 2010 Lifetime-
Achievement Award to Richard C.

Wydick.
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The Last Lawyer by John Temple
Wins Scribes 2010 Book Award

(Author John Temple gave these remarks when
he accepted the Scribes 2010 Book Award at the
annual luncheon.)

When | received the e-mail from Professor Norm
Plate informing me that my book had won the Scribes
Book Award, | was very surprised and gratified, of
course. Then,when| looked at the past recipients, | was
even more pleased. One of those books, A Civil Action,
by Jonathan Harr, wonin 1996. When | set out to write
The Last Lawyer, | used A Civil Action as a model in
many ways. | reread the book for inspiration and ideas
several times during the five years | spent researching
and writing The Last Lawyer. Like Jonathan Harr, |
wanted to tell the story of along and winding piece of
litigation—in hiscase, an environmental lawsuit, andin
my case, acapital postconviction case. And | wanted to
tell the story, not from the perspective of the victims or
the defendant or the public, but through the eyes of the
lawyer. And then, like A Civil Action, | wanted my book
to be turned into a major Hollywood motion picture
starring John Travolta. But two out of threeisn’t bad.

Eight or nine years ago, when | was immersed in
writing my first book, the seeds of The Last Lawyer
were planted in my mind when | read alittle newsbrief.
| didn’t keep the clipping, unfortunately, but it wasjust a
paragraph or two about a death-row inmate in Texas
who had an execution date coming up. What caught my
eye was that ateam of lawyers were flying into Texas

seribes

Book-Award-Committee Chair Michael B. Hyman presents
the 2010 Scribes Book Award to John Temple.
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to take on the case. And | thought (as | do a couple
times a week), wow, what a story that would be—to
tell astory, not about adeath-row inmate, but about the
lawyers who defend him. What would it be like to take
on a case when the stakes are so high, when, if you
lose, your client will bekilled? What would it beliketo
defend aclient who has killed other people? And what
would it be like to defend aclient who didn’t receive a
fair shake at trial—or even who might be innocent?

Theideastuck with me. Sowhen | finished my first
book and was casting about for another topic to write
about, | began reading books about capital punishment.
There are many books on thistopic, but | couldn’t find
one that did what | wanted to do. So | became more
and more interested. | won’'t go through exactly what
led me to North Carolina and the Center for Death
Penalty Litigation. But in 2004, | contacted Ken Rosg,
who was the executive director of the CDPL. The
CDPL is a nonprofit law firm in Durham of about a
dozen lawyers who exclusively defend death-row
inmates. | did not originally plan to write about Ken
Rose—I figured he would be someone who could guide
meinto thisworld and help mefind acaseand alawyer
or lawyers to write about. He reacted positively to my
ideaand | traveled to Durham for several daysthat spring.

| interviewed lots of lawyers during that first trip,
and none seemed quiteright. Either they weren't inter-
ested or they were outright fearful about having mewrite
abook about acaseof theirs. Or they wereinterested, but
they weren't currently working on a case that had the
right scopefor abook project. Kenwasmy guide during
this process, and as the days passed, | found myself
more and more interested in him.

Not that he seemed like the ideal subject for my
book, either. While he had a prodigious mind for the
law, he had a bad memory for the kinds of details a
writer needs to know to recreate events from years
ago. He was not a charismatic trial lawyer, not a
storyteller with abig courtroom personality. Coworkers
sometimes found him aloof and difficult to work with.
And as hiswife told me during that first visit: “Ken'sa
tough nut to crack.”

WwWw.scribes.org



But there was agenuine and honorable quality about
him that | was drawn to. He was passionate about his
cases and angry about the injustices he'd seen. He
embraced the role of advocating for the lowest of the
low, the person who had been rejected by society for
good reason. No matter what his clients had done, he
believed they had value. And he’'d simply been doing
the work longer than almost anybody else. Over time, |
realized that very few people continued to do thiswork,
full-time, for decades, the way Ken Rose had. He'd
done essentially nothing el se since the early 1980s.

And he seemed genuinely interested in the book
idea. Not because he wanted to be in it. He did not
enjoy beinginthespotlight, especially onapersonal level.
That made him extremely uncomfortable. But he
understood what | wanted to do—to write an honest
book about what it was like to defend death-row
inmates. And he supported it, despite his personal
discomfort, because he felt that if he could just show
people what he was seeing every day, their feelings
about capital punishment would have to change.

So | became more and more interested in Ken over
the course of that first visit to Durham. And finally, after

we' d spent a couple of days together, | was excited to
hear him say, “You know, | have thisinteresting case, a
client named Bo Jones.” | said, “ Tell me about it.”

So that was the beginning of my education about
the death penalty. | didn’t write the book for ideological
reasons, but because | thought Ken Rose was a story
worth telling. It's the story of a good lawyer, a man
who was willing to work against a system that had
greater resources and popular support; a lawyer who
was willing to take on aclient who didn’t trust or like
him; and alawyer who would then work for yearsto try
to savetheclient’slife, for little thanks or money.

So I"d liketo thank the Scribes organization for this
wonderful honor. I' d liketo dedicateit to my wife, Hollee
Temple, who is here today. Coincidentally, she is the
director of legal writing and research at the College of
Law at West VirginiaUniversity, so she hasmuch more
in common with all of you than | do. But she provided
me with tremendous support and love throughout the
years it took to research and write this book, and |
wanted to let her know that. Thank you.

LifeMembers

David Abney (Phoenix, Arizona)
Glen-Peter Ahlers (Orlando, Florida)
Frank L. Branson (Dallas, Texas)

Lee C. Buchheit

(New York, New Y ork)
Christopher Camardello

(Minneapolis, Minnesota)
Michael J. Collins (Dallas, Texas)
Judge Deborah Cook (Akron, Ohio)
WillardH. DaSilva

(Garden City, New Y ork)

Jeffrey A. Dennis-Strathmeyer
(Pleasant Hill, California)

Emil L. lannelli

LynneP. lannelli

Kathryn Diaz (Mineola, New Y ork)
(New York, New Y ork) Steven F. Molo
Anthony Gair (New York, New Y ork)

(New York, New York)
Bryan A. Garner (Dallas, Texas)

Judge Lynn N. Hughes
(Houston, Texas)
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Judge Michael B. Hyman
(Chicago, Illinois)

(Southampton, Pennsylvania)

(Southampton, Pennsylvania)
Joseph Kimble (Lansing, Michigan)
J.D. Lee (Knoxville, Tennessee)
Mark Levine (Denver, Colorado)
Molly Lien (Traverse City, Michigan)
Philip K. Lyon (Nashville, Tennessee)
Robert N. Markle (Fairfax, Virginia)
Bernard S. Meyer (deceased)

Richard L. Neumeier
(Boston, Massachusetts)

Judge Mark P. Painter
(Cincinnati, Ohio)

K. David Roberts
(Oklahoma City, Oklahoma)

J.G. “Jerry” Schulze
(Little Rock, Arkansas)

Keldon K. Scott (Lansing, Michigan)

Alexander M. Selkirk
(San Antonio, Florida)
Gary D. Spivey (Albany, New Y ork)
TinaL. Stark
(New York, New York)
Paul R. Steadman (Chicago, Illinais)

Thomas M. Steele (deceased)
(Winston-Salem, North Carolina)

Norman Otto Stockmeyer
(Lansing, Michigan)

Preston Torbert (Chicago, Illinois)

Anthony Turley (Toledo, Ohio)

Danid Wallen
(New York, New York)
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Team from South TexasWins
Scribes Brief-Writing Award

(South Texas College of Law
student Suart Ladner accepted
the award for histeam. These are
his acceptance remarks.)

Thank you for this incredible
award. Wearetruly honored. South
Texas College of Law has long
recognized that preparation for
battle in the courtroom requires
practical application as well as
abstract theory. Our comprehen-
sive Advocacy Program taught us
to blend persuasion and logic as
well as reason and passion.
Michael Jones, Sabrina Stone, and
| are the products of this won-
derful tradition and are eternally
grateful to have been a part of it.

Wewon the ScribesAward for Donald Guter, Dean of the South Texas College of Law (l&ft), and Moot-Court Coach
our brief written at the International Robert Galloway (right) accompanied 2010 Scribes Brief-Writing Award winners
Moot Court Competition in Sabrina Sone, Suart Ladner, and Michael Jones to the meeting.

Informational Technology and Privacy Law. The
hypothetical problem involved acompetitive diver who
blamed his failure to make the Olympic team on a
company taking pictures of his home from a public
street. In an ironic twist that only law-school exams
and moot-court problems can create, the company took
the picture when the otherwise wholesome athlete was
smoking an unknown substance from a Moroccan
hookah—asituation similar to the public-relationsincident
that the swimmer Michael Phelps faced. When his
dreams of Olympic famefell apart, the publicly shamed
athlete sued for what he would have earned in cel ebrity
endorsements.

Whilethewriting processawaysinvolvesastruggle
to make your point in a memorable way, one of our
primary missionswasto convey theideathat an Olympic
hopeful had no legitimate business expectancy of
endorsement contracts that were contingent on the
results of asporting event. Although thiswas primarily
a policy argument, we wanted to use a story to make
our point. Little waswritten on the subject. After hours
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of computer searches, we decided to make our argument
by citing to what we thought was avivid and somewhat
irreverent account of an lowa lawsuit. In Bain v.
Gillispie,* a novelty store in lowa City specializing in
University of lowa sports memorabilia sued a referee
for making a bad call in a collegiate basketball game
between the lowa Hawkeyes and the Purdue
Boilermakers.? In rejecting the claim, the court in lowa
reasoned:

Heaven knows what uncharted morass a court
wouldfinditsdlf inif it wereto hold that an athletic
officia subjectshimself to liability every timehe
might make aquestionable call. The possibilities
are mind boggling. If there is a liability to a
merchandiser like the Gillispies, why not to the
thousands upon thousands of lowa fans who
bleed Hawkeye black and gold every time the
whistle blows? 1t isbad enough when lowaloses
without transforming alossinto alitigation field
day for “Monday Morning Quarterbacks.”®

WwWw.scribes.org



We are certainly not ones to mourn an lowa loss.
Michael isan ArizonaWildcat. SabrinaisaBaylor Bear.
| am a Texas A&M Aggie. Nonetheless, we used this
passage because we thought it conveyed our pointinan
interesting way. At South Texas, we learned that good
legal writingisnot formulaic or tortured. It comesfrom
using direct, concise policy arguments with vivid and
memorable support. Michael, Sabrina, and | hoped this
passage and the rest of our brief would resonate with
thejudgesat John Marshall Law School’s Privacy Law
competition. We are so happy that it did. And, today, we
are elated that our brief was memorable to the panel of

Member News

Richard L. Neumeier, a lifetime member of
Scribes from Boston, Massachusetts, has been
appointed an Advisor to the American Law Institute’'s
Principles of the Law of Liability Insurance project.

Our congratul ationsto M ary M assar on Ross, who
was selected by Michigan Lawyers Weekly as a 2010
Michigan“ Super Lawyer.” Sheiswith Plunkett Cooney
in Detroit, Michigan.

judges choosing the Scribes Award as well.

Endnotes

1 357 N.W.2d 47 (lowa Ct. App. 1984).
2 |d. at 48.

8 1d. at 49-50.
2009-2010 Committees
Annual Meeting Law-RevievAward Nominating
CharlesDewey Cole(Cochair) Richard Wydick (Chair) Otto Stockmeyer (Chair)
dcole@nfam.com rewydick@ucdavis.edu stockmen@cooley.edu
Stuart Shiffman (Cochair) Glen-Peter Ahlers, Mary Bowman, Beverly Ray Burlingame, Bryan

msshiffman74@shcglobal .net
Glen-Peter Ahlers, JamesC. Parker,
Hon. Lee Rosenthal, Otto Stockmeyer,
and John Wierzbicki

Book Award

Hon. Michael Hyman (Chair)
hymikeb@aol .com

Beverly Ray Burlingame, Y oshinori
H.T. Himel, Steve Sheppard, Stuart
Shiffman, and Richard Wydick

Brief-WritingAward

Hon. Kenneth Gartner (Chair)
kgartner@tourolaw.edu

Beth Cohen, CharlesDewey Cole,
Stephen Fink, Michael Fried, Susan
Joffe, Laurel Oates, Hon. Mark
Painter, Hon. Lee Rosenthal, and
Robert M. Shaughnessy

WWW.SCribes.org

Steven Feldman, and Richard L eiter

L egal-Writing Programs

Hon. Michael Hyman (Chair)
hymikeb@aol .com

Beverly Ray Burlingame, Darby
Dickerson, and JoeKimble

Lifetime-Achievement Award

Bryan Garner (Chair)
bglawprose@yahoo.com

Hon. Mark Painter, Hon. Lee Rosenthal,
Stuart Shiffman, and Richard Wydick

M ember ship and Outreach

Darby Dickerson (Chair)

darby @l aw.stetson.edu

Beverly Ray Burlingame, Bradley Clary,
Hon. Michael Hyman, JoeKimble, Hon.
Mark Painter, Mary Massaron Ross,
Steve Smith, Gary Spivey, and John
Wierzbicki

Garner, JoeKimble, Stuart Shiffman,
and Steve Smith

ScribesJournal
JoeKimble(Chair)

kimblej @cooley.edu

Beverly Ray Burlingame, Bryan
Garner, Wayne Schiess, and David
W. Schultz

Scrivener
JaneSiegel (Chair)
siegelj@cooley.edu
JoeKimble

Website

Christopher Wren (Chair)
wrencg@do; .state.wi.us
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(It's South Texas Again! continued from page 1)

place Best-Brief Awards, five second-place runner-up
awards, and fivethird-place honorable-mention awards.
Last year, we were the first law school to receive both
first- and second-place awards, and this year, we were
thefirst law school to receive thefirst-place award two
yearsinarow. Obvioudly, | can claim no personal credit
for this unprecedented achievement; | began my tenure
last year, only two weeks before the 2009 ScribesAnnual
Luncheon.

So how has South Texas College of Law achieved
so much success—and so consi stently—in such a short
period of time?| attributeit to outstanding leadership at
the program level, total commitment by the law schooal,
and a positive synergy between the advocacy program
and the legal research and writing program.

The leadership has been provided for years by our
Vice President, Associate Dean, and Professor, Jerry
Treece. Dean Treece hasbuilt and sustained the nation’s
best advocacy program, a program whose achievements
and total number of victories—104 national
championships—will bedifficult for anyoneto duplicate.
| equateit with the legaciesof Bobby Bowden at Florida
State, Joe Paterno at Penn State, and Eddie Robinson
at Grambling—combined! Dean Treece has been
assisted in this effort by Distinguished Lecturer in
Appellate Advocacy Robert Galloway, who is with us
today. Rob does not like the spotlight, but it must shine
on him as the “road coach” and chief administrator of
our advocacy program.

Commitment isacrossthe spectrum of South Texas
students, staff, faculty, and alumni. Our students
compete to be “on the team,” but they willingly and
enthusiastically take on supporting roles, whatever the
outcome of that competition, and staff members serve
alongside. Faculty and alumni generously givetheir time
as mentors, judges, and coaches. All take pride in our
law school and make a commitment to our programs.

Finally, thequality of our writing program at South
Texas cannot be denied. We are one of the relatively
few law schools that provide a tenure track for legal
research and writing professors, thereby attracting the
best in the field. These superstars work closely with
the student advocates, honing their writing skills and
making them practice-ready. Success in the Scribes
competition isjust one measure of their effectiveness.
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Allow meto close, in thefollowing two paragraphs,
with the words of those who best understand the
“secret” of the consistent success of South Texas
Collegeof Law—two of today’saward recipients, Stuart
Ladner and Michael Jones:

First and foremost would be the environment that
the program has created. Due to the level of
success and nationwide recognition our school
has received, almost al of the students want to
be a part of the program. I’ve aways said to
younger advocates|ooking for advice that “ steel
sharpens steel,” and that the competition to get
onto a successful team or to be known in the
school as one of the top advocates pushes
students early to constantly be improving their
skills. While the program remains fiercely
competitive internaly, there is always an air of
camaraderie among the advocates. Everyone
pushes everyone to be better, but no one will try
to advance their own agenda. It is, and always
should be, about winning for the program and
theschool, not theindividual.

—Stuart Ladner

| think the program’s success boils down to the
pride that the students who are part of it have
for the program and for the school. What |'ve
noticed from friends at other schoolsisthat being
a part of an advocacy program is a résumé
booster, or an activity. At South Texas, itismuch
more than that for the students. The students
are very proud of the school’s past successes,
and at least in my case, | wanted to do everything
in my power to ensure that | did my part to add
to the program’s success.

—Muichael Jones

So thereyou haveit: leadership, commitment, skill,
pride, and selflessness. You can see from these
quotationsthat our studentshaveinternalized the values
and invested thetime and hard work it takesto succeed.

As| said at the outset, we are proud to be here to
represent South Texas College of Law. And we will
continue to work very hard to be in this position again
next summer.

WwWw.scribes.org



I nstitutional M embers

University of Akron, C. Blake McDowell Law Center
Akron, Ohio (since 2004)
Alaska Appellate Courts
Anchorage, Alaska (since 2005)
University of Arkansas at Little Rock,
William H. Bowen School of Law
Little Rock, Arkansas (since 2007)
Barry University,
Dwayne O. Andreas School of Law
Orlando, Florida(since2002)
California Western School of Law
San Diego, California(since 1996)
The Catholic University of America,
Columbus School of Law
Washington, D.C. (since 2007)
Chapman University School of Law
Orange, California(since 2002)
Charlotte School of Law
Charlotte, North Carolina(since 2008)
Chicago-Kent College of Law
Ilinois|nstitute of Technology
Chicago, lllinois(since2006)
Commonwealth Court of Pennsylvania
Harrisburg, Pennsylvania(since 2005)
Duke University School of Law
Durham, North Caralina (since 2008)
Florida Coastal School of Law
Jacksonville, Florida(since2002)
Golden Gate University
San Francisco, California(since 2006)
Hofstra University School of Law
Hempstead, New Y ork (since 2007)
University of Houston Law Center
Houston, Texas (since 2002)
The John Marshall Law School
Chicago, lllinois(since2004)
University of LaVerne College of Law
Ontario, California(since 2003)
Lewis & Clark Law School
Portland, Oregon (since 2004)
Mercer University School of Law
Macon, Georgia (since 2009)
University of Missouri-ColumbiaSchool of Law
Columbia, Missouri (since 2008)
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University of Nevada, Las Vegas,
William S. Boyd School of Law
Las Vegas, Nevada (since 2006)
Northern Kentucky University College of Law,
Salmon P. Chase College of Law
Highland Heights, Kentucky (since 2002)
Ohio Court of Appeals, First District
Cincinnati, Ohio (since 2007)
Oklahoma City University School of Law
Oklahoma City, Oklahoma (since 2004)
The University of Oklahoma Law Center
Norman, Oklahoma (since 2006)
Pace University School of Law
White Plains, New Y ork (since 2007)
Saint Louis University School of Law
St. Louis, Missouri (since 1990)
Seattle University School of Law
Seattle, Washington (since 2001)
South Texas College of Law
Houston, Texas (since 2006)
Southwestern Law School
LosAngeles, California(since 1990)
Stetson University College of Law
St. Petersburg, Florida (since 1990)
Suffolk University Law School
Boston, Massachusetts (since 2009)
Supreme Court of Texas
Austin, Texas (since 2006)
Syracuse University College of Law
Syracuse, New Y ork (since 2004)
The University of Texas School of Law
Austin, Texas (since 1991)
Texas Wesleyan University School of Law
Fort Worth, Texas (since 2007)
Thomas M. Caooley Law School
Lansing, Michigan (since 1991)
Thomson West
Rochester, New Y ork (since 2007)
United States Court of Appeals for the Armed Forces
Washington, D.C. (since 2005)
Va paraiso University School of Law
Va paraiso, Indiana(since 2008)
Washburn University School of Law
Topeka, Kansas (since 2001)
Western New England College School of Law
Springfield, Massachusetts (since 2000)
WilliamMitchell Collegeof Law
St. Paul, Minnesota (since 2001)
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Scribes Board Members
20102011

President—Seven R. Smith

CaliforniaWestern School of Law
225 Cedar Street

San Diego, Cdlifornia92101-3090
(619) 525-1405

ssmith@cwsl.edu

VicePresident—Dar by Dickerson

Stetson University College of Law
1401 61st Street, South

Gulfport, Florida33707

(727) 562-7816

darby @law.stetson.edu

Secretary—John R. Wier zbicki

Thomson West

50 Broad Street, East
Rochester, New Y ork 14694
(585) 258-3751

john.wierzhicki @thomson.com

Treasurer—Hon. Michadl B. Hyman

50 West Washington Street
Chambers415

Chicago, I1linois60602

(312) 603-7582
hymikeb@aol.com

ExecutiveDirector—-Norman E. Plate

Thomas M. Cooley Law School
P.O.Box 13038

300 South Capitol Avenue
Lansing, Michigan 48901

(517) 371-5140
platen@cooley.edu

Journal Editor—JoeKimble

Thomas M. Cooley Law School
P.O.Box 13038

300 South Capitol Avenue
Lansing, Michigan 48901

(517) 371-5140

kimblej @cooley.edu

Past President—Stuart Shiffman

45Golf Road

Springfield, 11linois62704
(217) 546-3710
msshiffman74@sbcglobal .net

2009-2012 Beth D. Cohen

Western New England College
School of Law

1215Wilbraham Road

Springfield, Massachusetts 01119

(413)782-1622

bcohen@l aw.wnec.edu

2009-2012 CharlesDewey Cole, Jr.

Newman MyersKreines
GrossHarris, P.C.

14Wall Street

New Y ork, New 'Y ork 10005-2101

(212) 619-4350

dcole@nmkgh.com

2010-2013 Bryan A. Garner

LawProse, Inc.

14180 DallasParkway, Suite280
Ddlas, Texas 75254

(214) 691-8588
bglawprose@yahoo.com

2008-2011 Hon. LeeH. Rosenthal

United States District Court
11535 Bob Casey U.S. Courthouse
515 Rusk Avenue

Houston, Texas77002-2600

(713) 250-5980

lee_rosenthal @txs.uscourts.gov
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2008-2011 William Snipes

Sullivan& Cromwel | LLP
125Broad Street
New Y ork, New Y ork 10004
(212) 558-4000
snipesw@sullcrom.com

2010-2013 Frank Wagner

2551 Ogden Street
FallsChurch, Virginia22042
(703) 698-6860
frawgnl@aol.com

20102011 Mark Wojcik

The John Marshall Law School
315 South Plymouth Court
Chicago, I11inois60604
(312)987-2391

intlawprof @gmail.com

2009-2012 Christopher G.Wren

Wisconsin Department of Justice
P.O.Box 7857

Madison, Wisconsin 53707-7857
(608) 266-7081

wrencg@doj .state.wi.us

2010-2013 Richard Wydick

University of California, Davis
School of Law

Davis, California95616

(530) 752-2899

rewydick@ucdavis.edu
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An Invitation to Membership in

Scribes —
The American Society of Legal Writers

Any member of the legal profession is eligible to join Scribes. You may join as aregular member if you have
published or if you have edited alegal journal. Otherwise, you may join as an associate member. The dues are
the same, and associate members receive essentially the same benefits as regular members.

Please print or type:

Your Name Your E-mail Address

Your Preferred Mailing Address

Y our PhoneNumber Your Fax Number

If you arejoining as aregular member, please cite:

(1) abook you have published on alegal subject,

(2) two articlesyou have published on legal subjects,

(3) alegal publication for which you were an editor, or

(4) two decisionsyou published asajudge or administrative-hearing officer.

Please select your member ship category:

___ Regular Member; Annual Dues = $65 ___ Sustaining Member; Annual Dues = $100

____ Associate Member; Annual Dues = $65 ____ LifeMember; Dues = $1,000
(aone-time payment, or four payments of $250)

Please completethisform and send it, along with acheck made payableto* Scribes,” to:

Norman E. Plate
ScribesExecutiveDirector
Thomas M. Cooley Law School
P.O. Box 13038
Lansing, Michigan 48901
platen@cooley.edu
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