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Introduction

I am boringly ecumenical when it comes to books about legal
writing. I have found very useful suggestions in everything from
Point Made by Ross Guberman, to Drafting Contracts by Tina
Stark, to The Art of Advocacy by Noah Messing — not to men-
tion pretty much everything in the impressively capacious library
of books penned by Bryan Garner.

I take a similar open-arms approach to books about writing
in general. Examples and ideas from How to Write a Sentence by
Stanley Fish have worked their way into my teaching. So have
parts of In Other Words by Jhumpa Lahiri, On Writing by Stephen
King, The Opposite of Fate by Amy Tan, Working by Robert
Caro, How to Write an Autobiographical Novel by Alexander
Chee, and How We Do It by Jericho Brown and Darlene Taylor.

I don’t pick favorites. Nor do I privilege classics (The Elements
of Style by Strunk and White) over new releases (Writing for Busy
Readers by Todd Rogers and Jessica Lasky-Fink). My bookshelf
doesn’t really employ a bouncer — or at least not a very discrim-
1nating one.

I’ve even drawn insights both from an extremely harsh review
of a book on writing and from the book itself. The book is Eats,
Shoots & Leaves by Lynne Truss, a British grammarian who did
something remarkable in 2004: she turned a book about punctu-
ation into a New York Times bestseller. The review, called “Bad
Comma,” appeared in The New Yorker. It was written by Louis

Menand, a professor of English at Harvard who had recently won
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a Pulitzer Prize for The Metaphysical Club, which provided a
sweeping — and incredibly well-written — intellectual and cul-
tural history of the United States from the Civil War to right after

World War I. Here’s a taste of the review’s biting fastidiousness:

o “The first punctuation mistake in Eats, Shoots &
Leaves: The Zero Tolerance Approach to Punctuation,
by Lynne Truss, a British writer, appears in the dedica-
tion, where a nonrestrictive clause is not preceded by a
comma. It is a wild ride downhill from there.”!

o “About half the semicolons in the rest of the book are
either unnecessary or ungrammatical, and the comma is
deployed as the mood strikes.”?

o “Sometimes, phrases such as ‘of course’ are set off by
commas; sometimes, they are not.”

o “Parentheses are used, wrongly, to add independent
clauses to the ends of sentences[.]”*

o “Where you most expect punctuation, it may not show

up at all[.]™

My favorite part of Menand’s piece — and the section I thought
most about when preparing to review The Case for Effective Le-
gal Writing by Diana Simon and Mark Cooney — comes later in
the essay. Menand is no longer discussing the shortcomings of
Eats, Shoots & Leaves. He’s moved on to a bigger topic: what he
calls “the ultimate test of good writing.”®

To explain what he means, he uses the example of a series of

movie columns that the novelist and poet James Agee wrote in the

Louis Menand, Bad Comma, New Yorker, June 20, 2004, https://www.newyorker
.com/magazine/2004/06/28/bad-comma [https://perma.cc/PPE2-DUA4].
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mid-20th century. “A lot of the movies James Agee reviewed
between 1942-1948, when he was The Nation’s film critic, were
negligible then and are forgotten now. But you can still read his
columns with pleasure. They continue to pass the ultimate test of
good writing: it is more painful to stop reading them than it is to

»7

keep going.

More Sentences

I had that feeling a lot when reading The Case for Effective
Legal Writing, which bills itself as the first “casebook on legal
writing.” In it, you’ll find a pedagogically useful blooper reel of
state and federal cases in which judges express their frustration
with the poorly crafted sentences and paragraphs that lawyers
impose on their brains.

For example, in a criminal case from 1984, the Mississippi
Supreme Court criticizes a sloppily worded indictment for bur-
glary as deserving an “‘F’ from every English teacher in the
land.”® In a civil case from 2001, a district court judge in Texas
opens his opinion by noting that “this case involves two ex-
tremely likable lawyers, who have together delivered some of the
most amateurish pleadings ever to cross the hallowed causeway
into Galveston....”” And in perhaps my favorite excerpt, the
Fifth Circuit uses an anecdote from 16th-century England to
chastise a plaintiff who submitted “4,000 pages of chaotic jargon

in lieu of a short and plain statement”:

[Aln English chancellor decided to make an example of a

particularly prolix document filed in his court. The

7 Id.

8 Diana Simon & Mark Cooney, The Case for Effective Legal Writing: Court
Opinions, Commentary, and Exercises 6 (2024).

° Id. at 12 (quoting Bradshaw v. Unity Marine Corp., 147 F. Supp. 2d 668, 670
(S.D. Tex. 2001).
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chancellor first ordered a hole cut through the center of the
document, all 120 pages of it. Then he ordered that the per-
son who wrote it should have his head stuffed through the
hole, and the unfortunate fellow was led around to be ex-
hibited to all those attending court at West Minister [sic]
Hall.!°

Dante himself couldn’t have conjured a more appropriate

contrapasso-type punishment.

Clever Curators

There is more to The Case for Effective Legal Writing than a
judicial version of Jimmy Kimmel’s “Mean Tweets,” however en-
tertaining and cathartic that can be. One chapter offers a primer on
“syntactic ambiguity,” those pesky problems of trying to figure
out the grammatical jurisdiction of various modifiers. “[I]f a statute
refers to licensed healthcare facilities and caregivers,” Simon and
Cooney ask, “do the caregivers need to be licensed ?”!! Their inten-
tionally hedged response — “Probably. But maybe not.”'? — high-
lights the confusion.

Other chapters focus on commas (chapter 8), semicolons
(chapter 9), and apostrophes (chapter 10). They have playfully

admonitory names:

o Chapter 8: Comma Mistakes Can Slow Climate Talks
and Cost Millions

o Chapter 9: Semicolons and the Secession of West Vir-
ginia

o Chapter 10: Apostrophe Catastrophe

10 Id. at 10 (quoting Gordon v. Green, 602 F.2d 743,747 n.13 (5th Cir. 1979) (quoting
Richard C. Wydick, Plain English for Lawyers, 66 Cal. L. Rev. 727,727 (1978))).

1 Id. at 70.

2 Id.
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The text also includes sample exercises. You can test your
punctuation skills by determining whether any grammatical
tweaks are needed to sentences such as “Congress’ main role in
government is to pass laws and declare war” and “In disparate-
impact cases, we focus on the defendant’s motivation; not the
effects of its actions.”” You’ll have to figure out the answers,
though, on your own. I didn’t see an answer key.

Voice

What I did see — or rather hear — was something that brings
me back to that review of Eats, Shoots & Leaves by Louis Menand
that I mentioned earlier: voice. “One of the most mysterious of
writing’s immaterial properties,” Menand explains toward the
end of the review, “is what people call ‘voice.””'* He then adds

that

[t]here are probably all kinds of literary sins that prevent a
piece of writing from having a voice, but there seems to be
no guaranteed technique for creating one. ... Ingenuity,
wit, sarcasm, euphony, frequent outbreaks of the first-
person singular — any of these can enliven prose without
giving it a voice. You can set the stage as elaborately as you

like, but either the phantom appears or it doesn’t.!?

Some writing books have entertainingly snarky voices.
Dreyer’s English by Benjamin Dreyer, the former managing edi-
tor and copy chief at Random House, comes to mind. Here, for

example, is a taste of Dreyer’s thoughts on people who do not use

13 Id. at 170, 189.
4 Menand, New Yorker, June 20, 2004, https://www.newyorker.com/magazine
/2004/06/28/bad-comma [https://perma.cc/PPE2-DUA4].
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the Oxford comma, which he refers to as the “series comma”:
“Only godless savages eschew the series comma.”

In other writing books, the voice is more grandmotherly (Be-
tween You & Me: Confessions of a Comma Queen by Mary Norris),
imperious (Simple & Direct by Jacques Barzun), or cerebral (The
Sense of Style: The Thinking Person’s Guide to Writing in the
21st Century by Steven Pinker). In still others, the voice is intro-
spective (The Writing Life by Annie Dillard), resilient (The War
of Art by Steven Pressfield), forgiving (Bird by Bird by Anne
Lamott), meditative (Several Short Sentences Abour Writing by
Verlyn Klinkenborg), kinetic (Letters to a Young Writer by
Colum McCann), magical (Novelist as Vocation by Haruki Mura-
kami), and economical (Writing for Dollars, Writing to Please by
Joseph Kimble).

The voice of The Case for Effective Legal Writing strikes me
as having two complementary components. On the one hand,
the voice is very assured and orderly. All the chapters have the
same no-nonsense, streamlined structure: “Overview—Examples—
Exercises.” And each is both crisply written and meticulously
footnoted. If T were back in law school studying for exams, I'd
definitely try to get the authors to let me borrow their outlines.

The voice’s second component is no less effective, though in
a different way. I would call it endearingly lighthearted.

I already mentioned “Apostrophe Catastrophe” and some of
the other quirky chapter titles. You can also find that kind of word-
play and whimsy in the authors’ fondness for alliteration. A section
describing a court that chastised counsel for sloppily swapping plu-
rals and possessives is called “Singularly Stern.”"” A different sec-
tion, on passive voice, is called “Passive Predicament.”® The

authors obviously take legal writing very seriously — from

16

Dreyer, Dreyer’s English at 24.
7" Simon & Cooney, The Case for Effective Legal Writing at 187.
'8 Id. at 98.
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commas, to concision, to clarifying the canon of the last ante-
cedent. But, refreshingly, they don’t seem to take themselves very
seriously.

Given how sanctimonious a lot of writing advice can be, that
combination of qualities is extremely appealing. Few people like
being ticketed by the grammar police. Many more prefer being
guided by sincere, knowledgeable (and perhaps, at times, even a
little silly) teachers. The authors, with this book, have shown
themselves to be just that. I really enjoyed spending time in their

paperback classroom.



