Tips for Drafting Affidavits

Megan E. Boyd

Lawyers use affidavits constantly; they provide crucial support
for pre-suit demands, complaints, motions to dismiss, motions for
summary judgment, and other filings. Lawyers aren’t usually affi-
ants, but they do regularly draft affidavits on behalf of their clients,
experts, and third-party witnesses. Yet most lawyers were never
taught how to draft affidavits, and virtually no resources include
affidavit-drafting instructions or examples.! In this article, I offer
specific tips, based on my experience as a lawyer, law clerk, and

legal-writing professor, for drafting strong affidavits.

Start with Required Information

Some courts require that affidavits follow a certain form or
include specific information. Conform affidavits to these require-
ments. But if you lack guidance, the first affidavit paragraph should
generally include the affiant’s name and a statement that the affiant
is over the age of 18 and competent to provide the affidavit. For

example:

1. My name is James Brooks. I am over the age of 18 and

competent to give this affidavit.

Some courts may also require a statement that the affiant has

never been convicted of a felony or a crime of moral turpitude.

The exception is treatises with forms for specific types of affidavits. For example,
civil-practice treatises often include form affidavits filed in support of motions
for attorney fees. See 27 West’s Legal Forms, Specialized Forms § 2:39 (5th ed.
2024).
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Check the local rules to ensure that you include all required in-
formation.
Include a separate statement that the affiant understands the

purpose of the affidavit and how it may be used. For example:

2. T understand that I'm giving this affidavit in support of
Bank of Florida’s motion for summary judgment in Wood

v. Bank of Florida, N.A., No. 23CV8998, pending in the
Pinellas County Circuit Court.

This statement may prevent a situation in which the affiant
(particularly an affiant who isn’t the client) claims that they didn’t
understand the affidavit’s purpose. It may also prevent the oppos-
ing party or a third party from using the affidavit in a separate
proceeding or for a different purpose than the affiant or lawyer
intended.

Add Background Information

The next paragraph (or paragraphs) should include back-
ground information showing that the affiant is qualified to give
the affidavit, usually either because the affiant has personal
knowledge of the information in the affidavit or because the in-
formation falls within the affiant’s job duties and responsibilities.
For example, if the affiant is a witness to an accident, the affidavit

might read:

3. I witnessed the March 27, 2024 automobile accident that

forms the basis of this litigation.

If the affiant was involved in the transaction at the center of the

lawsuit, the background information might include the following:

3. I have been employed as a commercial underwriter with
Bank of Florida, N.A. since 2018. On behalf of the Bank,
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I reviewed Mark Wood’s loan application, number
20-1405987-D, and authorized the Bank to issue commer-
cial loan number 12056894, the loan that forms the basis

of this litigation.

You may need several paragraphs to provide all necessary

background information about the affiant.

Provide Expert Qualifications

When the affiant is an expert witness, the background infor-

mation must convince the reader that the affiant is qualified to

offer their opinions. An expert affidavit should include the expert’s

education and relevant experience. Attach a copy of the expert’s

CV and reference it. The qualifications of an expert economist re-

tained to opine on lost wages or future medical expenses might

look like this:

3.

I have bachelor’s and master’s degrees in economics from
Georgia Tech and a Ph.D. in economics from Emory Uni-
versity. Since 1990, I have taught economics courses to un-
dergraduate and graduate students at Brandeis University
and have supervised more than 50 graduate students in
completing theses and dissertations for master’s and doc-
toral degrees in economics. A copy of my current CV is
attached as Exhibit A.

I am the author of two economics textbooks: The Principles
of Economics (Pearson Publishing Co. 2000) and Valuing
Lives Through Economics (Prentice Hall 2005).

Since 1990, I have served as an economics expert witness
in more than 100 lawsuits and have never been disqualified
from serving as an expert. The list of cases in which I have

been involved as an expert is attached as Exhibit B.
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Give Straightforward, Specific Statements of the
Affiant’s Knowledge

Like the “short and plain” statements required of complaints
under Rule 8 of the Federal Rules of Civil Procedure and similar
state rules, affidavits should be succinct and straightforward.
They should also be as specific as necessary to achieve the affiant’s
desired goals (or those of the lawyer). In a car-accident case, the

substance of a witness affidavit might read:

7. Just before the March 27, 2024 car accident at the center
of this lawsuit, I was standing on the corner of Second and
Main Streets.

8. I heard a loud noise that sounded like a car engine to my
left, and as I turned, I saw a newer-model black Ford Mus-
tang driving southbound on Main Street toward Second
Street.

9. When the Mustang was about 100 feet from the intersec-
tion of Main and Second Streets, the driver of the Mustang
appeared to lose control of the vehicle, which then jumped
the Main Street curb and ran into a newer-model red
Chevrolet Corvette parked near the curb.

10. Approximately two or three seconds passed, and then I
witnessed the driver of the Mustang put the vehicle in re-
verse, back off the sidewalk and onto Main Street, and

continue driving toward Second Street.

These simple, straightforward sentences give a lot of bang for
the buck; the events that the witness saw are clear in the reader’s
mind.

Draft statements of opinion in the same manner. Below are

examples:
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10. Based on my calculations, Debra Jettie would have been
expected to live to the age of 78 years and 87 days.

10. In my opinion, the accident would not have occurred but
for a manufacturing defect in the right rear wheel of the
vehicle.

S s st st s s st
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10. I believe Karen Wheeler is a fit mother capable of caring

for her children.

Tell a Story

“Law lives on narrative . .. [and] is awash in storytelling.”
Affidavits tell stories, just as pleadings and briefs do. Narrative
techniques include sequencing, the creation of character, tone (often
accomplished through word choice), and the use of detail to en-
hance believability,’ all of which add credibility to affidavits.

For example, in 2013, People for the Ethical Treatment of
Animals obtained an affidavit from a person who witnessed animal
cruelty at a Kelly Miller Circus in Point Place, Ohio. The affidavit
includes character development, precise word choice, and extensive
detail:

2. The Kelly Miller Circus performed at Friendship Park, in
Point Place, Ohio, on Thursday, August 8,2013. I was on

2 Anthony G. Amsterdam & Jerome Bruner, Minding the Law 110 (2000).

3 See generally Jennifer Sheppard, Once Upon a Time, Happily Ever After, and in
a Galaxy Far, Far Away: Using Narrative to Fill the Cognitive Gap Left by
Owerreliance on Pure Logic in Appellate Briefs and Motion Memoranda,
46 Willamette L. Rev. 255 (2009). This is far from a survey of all narrative tech-
niques but gives the reader an idea of the types of available strategies.
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circus premises from approximately 8:45 AM to approxi-
mately 9:15AM.

. Around 9:00 A.M., I observed elephant rides that were be-

ing provided on the premises of Kelly Miller. I observed
an elephant who was being used to give rides standing
with four children on his or her back. These children were
approximately ages 4-7.

I started walking toward the elephant and the man who
was apparently handling the elephant. I was not in the
man’s line of vision since his back was turned to me. The
man was of stocky build, had dark hair, and was wearing
a gray t-shirt with pink lettering that had the logo for the
Kelly Miller Circus on the back.

I observed and heard the man say, “move up Tracy” three
times, after each the elephant did not respond. He re-
peated the “move up Tracy” one more time in a loud an-
gry voice.

Suddenly, the man hit the elephant three times with the
stick that he was carrying, which appeared to have a sharp
hook on the end. The man hit the elephant hard, and I
could hear a “whack” sound with each strike even though
I was standing approximately 30 feet away. The man beat
the elephant in the area near the elephant’s right front
armpit. After the man hit the elephant for the third time,
the elephant emitted a high pitched sound that sounded

like a scream and started to move forward.

. The man noticed that I was watching him beat the ele-

phant shortly after he hit the elephant for the third time.

When he saw me, the man twirled the stick around in his
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hand and started to lean against it as if it was a cane. With
the hook end being concealed with his hand.*

This affidavit tells a powerful story in just a few sentences.
The affiant describes the events in detail, lending trustworthiness
to the story. The language paints a vivid picture for the reader,
who can almost hear the “whack” that the witness describes and
imagine the stocky, dark-haired man “twirl[ing] the stick”
(known as a bullhook in the industry),® pretending that nothing
untoward has occurred. The man’s character comes out through
the “loud[,] angry” way he yells at Tracy and his attempts to hide
the bullhook when he realizes that he’s been seen.

The affidavit contains a few grammatical errors and incom-
plete sentences, probably because it was written by the affiant.
While lawyers should, of course, strive to avoid typos or grammar
errors, the errors in this affidavit do not take away from its per-
suasive value. If anything, they suggest that the affiant didn’t have
alawyer’s “help” in telling the story.

The Affidavit Should Sound like the Affiant

Affidavits should be formal but, at the same time, not sound
stuffy. An affidavit that is too formal gives the impression that the
drafter (the lawyer) is putting words in the affiant’s mouth. Have
you ever heard anyone say that they were involved in a “colli-

sion”? No. People say “car accident” or “car crash.” If the affiant

Affidavit of Unknown Affiant, Aug. 10, 2013, https://www.peta.org/wp-content
/uploads/2021/06/FlephantBeatingatKellyMiller.pdf [https://perma.cc/JFS8-W672].
A bullhook is an elephant-training device that “resembles a fireplace poker and is
used to inflict pain and punishment on elephants.” AZA to Phase Out Bullbooks
for Elephant Management, Am. Veterinary Med. Ass’n (Oct. 30, 2019), https://
www.avma.org/javma-news/2019-11-15/aza-phase-out-bullhooks-elephant
-management [https://perma.cc/62UX-V2PF].
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is a layperson, draft the affidavit using language that a layperson
would use — the affiant will appear more credible. To do this,
note specific terms or language that the affiant uses when you

speak to them, and then incorporate that language into the affidavit.

Stick to Straightforward, Specific Language and Legally
Significant Words and Phrases

Affidavits, especially those in support of a dispositive motion,
should be written as tightly as possible to avoid ambiguity that
could defeat the motion. Always keep the affidavit’s purpose in
mind and use easy-to-understand but specific language that can’t
easily be disputed through a counteraffidavit or live testimony. If
the affidavit is used to prove or disprove elements of a claim, track
those elements’ language. For example, if using a doctor’s affidavit
to support causation, know and track the language in cases or stat-
utes that address the degree of certainty required of medical experts.

For example, a medical expert’s affidavit might read:

15. In my expert opinion, to a reasonable degree of medical
certainty, Sharp’s injuries were the direct result of the Jan-

uary 5, 2024 accident.

Define Terms, Especially Terms of Art

Include definitions if the affidavit contains industry-specific
language or terms of art that the reader might not be familiar with
or understand. These shouldn’t be dictionary definitions but
should encompass the affiant’s understanding of the meaning. For
example, in the Bank of Florida loan example, the affidavit might
state:

6. One of my responsibilities as a commercial underwriter is

entering loan-application information into the Bank’s
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Loan Management System, known as LMS. The loan ap-
plication is then run through LMS, which generates a list
of “hits.” A hit occurs when any information contained in
the application matches information contained in a prior
loan or prior loan application made with the Bank.

For example, LMS would generate a hit if the applicant
had previously applied for a loan with the Bank or if the
Bank had issued a loan secured by the same piece of prop-

erty.

An undercover police officer’s affidavit might read:

6.

In street parlance, a “snitch” is a police informant or a per-
b

son who provides information about criminal conduct to

police in exchange for either avoiding prosecution or receiv-

ing a reduced sentence.

Identify Documents That the Affiant Relies On

If the affiant reviewed documents in giving the affidavit, iden-

tify them. If the documents aren’t lengthy, attach them as affidavit

exhibits. This enables the reader to easily review for themselves

the information that the affiant relied on. For example:

5.

In preparing this affidavit, I reviewed and relied on the
contents of the Bank’s underwriting file for commercial
loan number 12056894, which is attached as Exhibit A.

S St sh s st s s

To help me prepare this affidavit, I reviewed Plaintiff Kyle
Tyler’s Plane Medical Center records from January 1

through January 11, 2024. These records include X-rays
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and CT scans, nurses’ notes, doctors’ notes, radiological

reports, postoperative reports, and discharge instructions.

Say No to “Further Affiant Sayeth Naught”

In many jurisdictions, affidavits end with the phrase “Further
Affiant Sayeth Naught” or “Further Affiant Saith Not.” Cornell
Law School’s Legal Information Institute says that this phrase has
been around for centuries and was inherited from the English legal
tradition.® It effectively means that the affiant has nothing more
to say. Bryan Garner calls the phrase “an antiquarian superflu-
ity
experts agree, including Barbara Child, Joseph Kimble, David

”7 that’s legally unnecessary. Other lawyers and legal-writing

Mellinkoff, and Wayne Schiess, who advocate for removing this
unnecessary legalese from affidavits.® Include this language if you
must, but it adds nothing, and its absence doesn’t invalidate an

otherwise valid affidavit.

Review Your Draft with the Affiant
and Make Necessary Changes

This isn’t strictly a writing recommendation and should go
without saying. But I've seen many cases of an affiant’s being torn
apart either at deposition or on the witness stand after backtrack-
ing on statements made in an affidavit. Opposing parties and the

courts strictly scrutinize affidavits. Ensure that the affiant is

& Further affiant sayeth nanght, Legal Info. Inst., https://www.law.cornell.edu/wex

/further_affiant_sayeth_naught [https://perma.cc/GY2L-N9UV].

7 LawProse Lesson #149: “Further affiant sayeth nanght,” LawProse (Jan. 29, 2014),
https://lawprose.org/lawprose-lesson-149-further-affiant-sayeth-naught/ [https://
perma.cc/K79U-PYPA].

8 See Joseph Kimble, Nuts to Further Affiant Sayeth Naught, 83 Mich. Bar J., Sept.
2004, at 48 (collecting sources that have rejected the need for “further affiant
sayeth naught” in affidavits).
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comfortable with every word in the affidavit. Both the lawyer and
affiant will have to answer for any misinformation. If the affiant

has concerns about any affidavit language, change it.

End with the Signature and Notary Lines

The affidavit should end with a signature line and the date
along with a spot for the notary’s signature and stamp. Affidavits
must generally be witnessed by a notary, so ensure that the affiant

doesn’t sign the affidavit until the notary is present.

Conclusion

These tips will improve the substance of your affidavits,
make them more readable, and help ensure that they can’t be

easily challenged.



