Abandon English Class,
All Ye Who Enter Here: Three Things
Our Students Learned in English Class
That Are Barriers

to Legal-Writing Success

Suzanne Chapman

It is a bewildering experience. After weeks of teaching your
new legal-writing students how to analyze caselaw and draft their
first legal analysis, you pick up a 1L’s memo, only to find chaos
and confusion. Key legal terms of art are nowhere to be found.
Binding precedent is mentioned as an afterthought, if at all. Or —
perhaps worse — entire paragraphs consist of full sentences inside
quotation marks, strung together one after another.

And you start to wonder — is it them? Are they incapable of
critical thinking? Are they just “bad” at writing? Or is it me?
Have I failed miserably as a legal-writing instructor? Have I left
out some crucial piece of instruction that they needed? Whar in
the world happened here?

Don’t worry. What happened here happened long before the
student sat down to write that memo — before the student ever
sat down in your legal-writing classroom. The problem began
with how they were taught to read and write in English class, and
it continued when they brought what they learned in English class
into the legal-writing classroom.

Now, before the world’s English teachers have my head, let
me explain. My background is in English. Before law school, I did
my undergraduate studies in literature and completed a master’s
in rhetoric and composition. Before and after law school, I taught

English literature and composition to high-school students and
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college students at two different universities. Then, three years
ago, I left the full-time practice of law to teach as a full-time legal-
writing professor. And when I began teaching as a legal-writing
instructor rather than an English literature and composition in-
structor, I realized something. Some of the foundational princi-
ples of writing for English class are fundamentally opposed to the
principles of writing for legal-writing class. And it’s really no
wonder that our new legal-writing students are confused.

Most undergraduate programs require freshmen to take some
sort of mandatory English literature or composition course, even
if the students do not intend to pursue a degree in English or the
humanities.! For many law-school students, this mandatory un-
dergraduate English class was the last time they were asked to
read a text (any text), analyze it, and write about it. This means
that when students arrive at our legal-writing classroom, they
probably haven’t been asked to read, analyze, and write about a
text since their freshman year of college. And if English 101 was
the last (and maybe only) time they’ve ever been asked to do that,
then it’s not a surprise that they struggle with reading, analyzing,
and writing about caselaw.

And it’s not just the amount of time that may have gone by
that causes a problem. It’s the fundamental differences between
reading and writing for English class and reading and writing for
legal-writing class. The things they’ve been taught to do in English
class — from the goals of reading and writing about a text to the
methods they should use in doing so — are fundamentally op-
posed to the way that they need to read, analyze, and write about
the law in legal-writing class.

Some of what I’m saying may not come as such a shock. Many

of us recognize that what our students have done before in

! Danika Miller, What Is General Education (Gen Ed)?, BestColleges (Apr. 23,
2024), https://www.bestcolleges.com/blog/what-is-general-education/ [https://
perma.cc/ WJF8-QNLH].
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English class and what we are asking them to do in legal-writing
class is different. But we need to take a deeper look at what exactly
some of those fundamental differences are before we ask our stu-
dents to read and write about caselaw. Because if we don’t under-
stand what those differences are, then we will struggle to meet our
students where they are when they enter our classrooms. Without
a basic understanding of where they’ve been before they enter our
classrooms, we will struggle to help them transition smoothly
into where we want them to go in legal-writing class.

So here are three things that our students learned in English
class that may create some real confusion for them in the real

world of legal thinking, legal reading, and legal writing.

They’ve Been Taught That the Goal
Is to Say Something New

Many of us are familiar with philosopher and rhetorician
Kenneth Burke’s metaphor of the unending conversation.? The
general premise is that you arrive late to a party. Others are already
there and talking. You come in, listen first to see what they’re
talking about and what has already been said, and then enter the
conversation — careful to build on what’s already been said and
to offer something new. At the end of the night, you leave, but
the conversation continues.

In many ways, the unending conversation functions as an anal-
ogy for life, but we also use it in the English classroom to explain
to students their job when they analyze and write about texts. We
tell them that there is an ongoing conversation regarding the texts
they’re reading and writing about; that is, the texts have been read
and written about many times before. And we encourage them to

enter into the academic-world conversation by understanding

2 Kenneth Burke, The Philosophy of Literary Form: Studies in Symbolic Action
110-11 (La. State Univ. Press 1941).
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what has already been said and then building on that by thinking
of something new to say about the texts they’re reading. We tell
them that the best literary analysis gets published because it has
found a new and exciting way to interpret a text.

So what have they been doing before they show up on day
one of legal-writing class? They’ve been trying to interpret texts
in a way that no one else has ever interpreted them. They’ve been
reading to figure out what has already been said so that they can
say something brand-new.

As a legal-writing community, we recognize that this is fun-
damentally different from how we want our students to analyze
and write about the law. We understand that precedent grounds
the legal world. But our students might not understand — at least,
they might not understand how this principle inherently affects
legal-writing goals. We need to explain the concept of legal prec-
edent in the context of juxtaposing it with the way that our stu-
dents have been taught to write in English class. They need to
understand that the law is grounded in what has come before. But
more than that, they need to understand that their job isn’t to
write something different from what has come before. Their job
is exactly the opposite: to incorporate that same logic and those
same arguments into their own written analysis of the law.

The idea that they are reading a text to figure out what has
already been said so that they can mirror that same analysis, even
that same language, in their own writing may come as a surprise
to them. It is the opposite of what they learned in English class,
after all. So we need to be explicit in telling them that they’re no
longer reading a text with the goal of saying something brand-
new; they’re reading it to understand the type of analysis and lan-
guage that they need to incorporate into their own writing.
Explain to them that the goal of legal writing is to write in such a
way that their analysis of the law aligns as closely as possible with
what has been written before.
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They’ve Been Taught to Say Things Differently,
in Their Own Words

Along the same lines, students have been taught not only that
they need to come up with brand-new ways of interpreting a text
but also that they need to express their own unique ideas in their
own words. Why? Because most universities have a very strict no-
plagiarism policy. This makes sense when you consider that the
goal of reading and writing in the humanities is to come up with
anew and unique way of analyzing a text. There needs to be strict
punishment for taking someone else’s words and ideas and pass-
ing them off as your own.

So what have our students been doing before they show up
on day one of legal-writing class? They’ve been living in fear of
plagiarism in the undergraduate world, where the zero-tolerance
plagiarism policy means that incorporating another’s words into
their own writing without quotation marks could result in an
honor-code violation or expulsion from school.

And those who teach legal writing have seen how this fear
manifests itself in the legal-writing classroom. How many have
been horrified to see that rather than analyzing whether the plain-
tiff was “wrongfully detained” (the legal terminology), a 1L has
written an entire memo analyzing whether the plaintiff was “in-
correctly stopped”? And again, those old fears creep in — is it
them, or is it me? The whole point of the memo was to analyze
the legal issue of wrongful detention. What in the world happened
here?

The flip side of this same coin is the serial string-quoter — the
student who refuses to put a single sentence into her own words.
And you wonder, is this student just not capable of critical anal-
ysis? You know you told your students that they had to analyze
and synthesize the cases and do more than just quote-drop. You
even incorporated that idea into your grading rubric. So what in

the world happened here?
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What happened here was a holdover from English class. What
happened was a fundamental misunderstanding of the purpose of
reading caselaw and writing about precedent. The serial string-
quoter is actually suffering from the same root problem as the
student who substituted the phrase “incorrectly stopped” for
“wrongfully detained.” Students raised in the academic writing
institution are hesitant to use the exact words and phrases they
found in caselaw because they’ve been taught that they should put
everything into their own words. Or if they use the same words
as they found in another text, they must put quotation marks
around them.

The idea that they are supposed to take words and phrases
directly from caselaw without changing them at all, and often
without putting them in quotation marks, will be completely alien
to most legal-writing students. Again, that is exactly the opposite
of what they learned in English class. So legal-writing professors
need to be explicit in explaining this difference between writing
for English class and legal writing. Be explicit in telling them that
legal writing requires us to incorporate the same ideas, arguments,
words, and phrases directly from the law into our own writing.
We need to explain to them that we read caselaw to figure out
how the courts have instructed us to understand a legal issue be-
cause, as lawyers, we want to explain the law using that same rea-
soning and that same language. Explain that lawyers use the same
language from the caselaw in their own writing and that, as new
lawyers, they must learn to identify terms of art and not rephrase
them. Explain that citations prevent plagiarism and that, in legal
writing, we use quotations sparingly and usually only for strong

emphasis.’

3 See Christine Coughlin et al., A Lawyer Writes: A Practical Guide to Legal Anal-
ysis 111-12 (Carolina Acad. Press 3d ed. 2022).
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They’ve Been Taught That Their Readers Appreciate
Sophisticated Language and Complex Sentence Structure

Particularly for those students who have majored in English,
this last one is a struggle. They’ve been taught that “good writing”
is complex — complex ideas, complex sentence structure, com-
plex vocabulary.* There is almost an art to crafting the type of
ostentatious, esoteric sentences that we find in critical literary
analysis. And for students who have come to us from the human-
ities, it will be quite a shock to them that this type of writing style
is not only no longer valued — it is abhorred.

What have our students been doing before they show up on
day one of legal-writing class? They’ve been writing to meet page
minimums — adding superfluous phrases to make sentences
longer and pulling synonyms from the thesaurus to make them-
selves sound more “sophisticated.”

How do we help our students transition away from writing
for English class to writing for legal-writing class? For starters, I
have a frank conversation with my students about what they’ve
done in undergraduate English classes and how different it is from
what I’'m asking them to do in legal-writing class. They need to
know that gone are the days of page minimums. We talk about
how the new struggle will be to stay within the page limits because

the students will need to take very complex ideas and explain

Take, for example, this excerpt from Comparative Literature, a journal of liter-
ary history and theory, which touts itself as the oldest journal in its field in the
United States: “If Freud’s thinking helps us understand mourning as a process
that structures the plot of Hamlet, Hamlet in turn anticipates Freud and even,
in some mysterious way, proleptically corrects Freud’s own neurotic refusal to
see what was in front of his own eyes. . . . And if what is at stake is experienced
as ambivalence towards the deceased, the true motive force of that ambivalence
(in both Hamlet and Freud directed at the dead father) resides in an existential
more than a purely psychological question: what does it mean to be one’s own
and not one’s own simultaneously?” Andrew Barnaby, Tardy Sons: Hamlet,
Freund, and Filial Ambivalence, 65 Compar. Literature 220, 222 (Spring 2013).
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them in plain English, using clear, correct, concise sentences. And
I impress on them the importance of choosing every word care-
fully — not because they need to sound more sophisticated but
because they need to make sophisticated analysis clear and easily
digestible for their reader.

I also encourage my students who are struggling with the
transition from writing literary analysis to writing legal analysis
to read as many sample memos and briefs as they can find. Many
legal-writing textbooks have examples in the body or appendix of
the texts.” Keep in mind, though, that students are used to reading
texts to understand the content. So you will need to be explicit in
telling them that the purpose of reading these samples is not to
understand the legal analysis but to understand the underlying
sentence structures themselves. Encourage them to bring con-
sciousness to what good legal writing “sounds like” — tell them
to notice the length, the flow, and the rhythm of the sentences.
And while judicial opinions may also provide a source of good
legal-writing examples, you may want to warn your students that
older judicial opinions (especially the ones they’re reading in doc-
trinal classes) were written before the plain-English movement.
Explain that legalese and words like “heretofore” are no longer
preferred. You may even want to find and provide a few well-
written judicial opinions as examples of strong legal writing and
clear legal analysis. And again, encourage your students to read

them with an eye toward sentence structure rather than content.

Bridging the Gap

By reflecting on some of the things that students learned in

English class, we have a better understanding of their

5 See, e.g., Coughlin, A Lawyer Writes at 373; Christopher D. Soper & Cristina D.
Lockwood, Successful Legal Analysis and Writing: The Fundamentals 187-93
(West Acad. Publ’g 5th ed. 2022).
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preconceived notions about reading and writing that may be
working against them in the legal-writing classroom. As a com-
munity, if we can understand where our students are coming from
when they walk into our classrooms — and the ways in which
their previous reading and writing experiences may be diametri-
cally opposed to what we are asking them to do now — then we
can ease the transition into reading and writing about the law.
First, we need to understand those differences ourselves. Then we
can be transparent with our students by explaining those differ-
ences. And through this process, we can demystify the caselaw-
reading experience and help them transition more smoothly into

becoming legal thinkers and writers.



