
 

Drafting in the Digital Age:  
Contract -Design  

and Web -Based Consumer Contracts  

Ben L. Fernandez  

Consumers often do not read the contracts they sign. They 
know the basic terms of the deal and take the risk that it is enough 
to avoid being sued for breach. Even sophisticated businesspeople 
often do not read the documents they sign; they rely on their attor-
neys to tell them what they need to know. If the sole purpose of 
documenting a contract is to protect the party that has the financial 
resources and the leverage to hire an attorney to draft it, then the 
attorney doesn’t do their client a disservice by  focusing solely on 
the contract’s enforceability. A contract does not have to be read 
to be enforceable. 1 But if it’s also important that the contract 
guide the party’s conduct after its signing, that isn’t enough,  
especially if the other party is unrepresented.  

If we really want consumers to follow the contracts they sign, 
we need to make the documents more accessible to a person who 
lacks legal training. That’s the goal of the burgeoning area of con-
tract design. The idea is to go beyond language and organization. 
Contract designers use visual elements to better communicate a 
document’s content. This article highlights some examples, and 
the techniques involved in creating them.  

Most design techniques are available for contracts drafted 
with a word processor and then printed on paper. (Almost none 
of these techniques would be possible if we were still using 
 
1 See, e.g., Starke v. Square Trade, Inc. , 913 F.3d 279, 289 (2d Cir. 2019) ( “Where 

an offeree does not have actual notice of certain contract terms, he is nevertheless 
bound by such terms if he is on inquiry  notice of them and assents to them . . . .”). 
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typewriters.) For example, a graphic icon can be created digitally 
in a Word document or PDF and then printed. But some tech-
niques, like using assorted colors and adding hyperlinks to a con-
tract, are more appropriate for contracts created digitally as .htm l 
files or webpages and then stored and administered online. This 
article refers to the latter type of contracts as “web -based” con-
tracts. I will also highlight some of the additional features availa-
ble for these web -based contracts. 

According to scholars writing on this topic, there is a trend 
toward visual communication in numerous aspects of law prac-
tice.2 More and more lawyers are drafting, signing, and storing 
contracts in digital form. And they are increasingly using “images, 
photos, icons, diagrams, charts, or videos to enhance or supplant 
printed language.” 3 For example, a drafter can use a timeline to 
help the parties visualize the schedule for completing required 
tasks, and they can use charts and graphs to more effectively com-
municate payments in installments or based on production. 4 Prac-
ticing lawyers and contract -drafting s tudents should learn some 
of these techniques as well.  

Contract Design  

I have found adding contract design to my contract -drafting 
course easy. I start by putting the topic in context and then giving 
students a quick example of what the term contract design  refers 

 
2 See Colette Reine Brunschwig, On Visual Law: Visual Legal Communication 

Practices and Their Scholarly Exploration (2014), https://ssrn.com/abstract=2405378 
[https://perma.cc/HA6W -DNAV].  

3 Gerlinde Berger -Walliser, Thomas D. Barton & Helena Haapio, From Visuali-
zation to Legal Design: A Collaborative and Creative Process , 54 Am. Bus. L.J. , 
no. 2,  at 347, 347 (Summer 2017), https://ssrn.com/abstract=2841030 [https://
perma.cc/YYA4 -BCFL].  

4 Stefania Passera, Beyond the Wall of Text: How Information Design Can Make 
Contracts User -Friendly  (Aug.  6, 2015). 



2025 Drafting in the Digital Age  65 

to. To put the topic in context, I show the students a sample appren-
ticeship contract from the 1700s: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The contract is in English, but it is difficult to read (even 

worse than reading Shakespeare!). If you type the contract and 
apply the principles taught in a modern first -year course on con-
tract drafting, it might look something like this:  

 
 
 
 
 
 

This Indenture, Made the Fourth Day of August in the Twenty -ninth Year of the 
Reign of our Sovereign Lord George the Second King of Great Britain, And in the 
Year of our Lord, One Thousand Seven Hundred and fifty five Between William 
Buckland of Bradford C arpenter & Joiner of the one Part, and Thomson Mason of 
London, Esq. of the other Part, Witnesseth, That the said William Buckland for the 
Consideration herein after -mentioned, hath, and by these Presents doth Covenant, 
Grant, and Agree to, and with the sa id Thomas Mason Executors and assigns, That He 
the said William Buckland shall and will, as a faithful Covenant Servant, well and 
truly serve the said Thomas Mason his Executors and assigns in the Plantation of Vir-
ginia beyond the Seas, for the Space of Fo ur Years, next ensuing his Arrival in the said 
Plantation in the Employment of a Carpenter and Joiner. And the said William Buck-
land doth hereby Covenant and Declare himself, now to be the Age of Twenty two 
Years Single and no Covenant or contracted Servan t to any other Person or Persons, 
And the said Thomas Mason for himself his Executors Or Assigns, in Consideration 
thereof, doth hereby Covenant, Promise And Agree to and with the said William 
Buckland his Executors, and Assigns, that He the said Thomas Ma son his Executors or 
Assigns, shall and will at his or their own proper Costs and Charges, with what con-
venient Speed they may, carry and convey, or cause to be carried and conveyed over 
unto the said Plantation, the said William Buckland and from hencefor th, and during 
the said Voyage, and also during the said Term, shall and will at the like Costs and 
Charges, provide for and allow the said William Buckland all necessary Meat, Drink, 
Washing, and Lodging, fit and convenient for William as Covenant Servant s in such 
Cases are usually provided for and allowed and pay and allow William Buckland 
Wages on Salary at the Rate of Twenty Pounds Sterling per Annum Payable Quarterly 
And for the true Performance of the Premises, the said Parties, the these Presents bin d 
themselves, their Executors and Administrators, the either to the other, in the Penal 
Sum of Forty Pounds Sterling, firmly by these Presents. In witness whereof, they have 
hereunto interchanged by set their Hands and Seals, the Day and Year above written . 
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Removing the legalese and replacing it with plain English  —  

and then applying some basic organizational principles, like 
breaking up provisions, adding numbered headings, and using de-
fined terms  —  makes the contract much more readable. And for 
a short, sim ple contract like this, that’s probably enough.  

But applying these principles to more lengthy contracts may 
still result in a document that the average contracting party would 
find impenetrable. Here is the front page of a typical enforceable 
modern form of contract (a purchase -and-sale contract for res i-
dential properties):  

 

Apprenticeship Contract 
This Apprenticeship Contract (“Contract”) dated August 4, 1755, is between 
Thomson Mason (the “Employer”) and William Buckland (the “Apprentice”). 
1. Service as Carpenter and Joiner. The Apprentice will travel to the plan-

tation in Virginia (the “Plantation”) and serve the Employer as a carpen-
ter and joiner; and the Employer will pay the Apprentice for his service 
at the Plantation. 

2. Term of Contract. The term of this Contract is four years (the “Term”) 
beginning on the date the Apprentice arrives at the Plantation. 

3. Salary and Expenses. The Employer will pay the Apprentice a salary of 
20 pounds sterling per year, payable in four equal installments. The Em-
ployer will also pay the Apprentice’s costs and expenses for traveling to 
the Plantation and lodging and meals during the Apprentice’s travel and 
service at the Plantation. 

4. Representations and Warranties. The Apprentice represents and war-
rants to the Employer that the Apprentice is 22 years old and is not con-
tracted to any other person or persons. 

Signed by the parties on the date above. 
 

______________________  _____________________ 
Thomson Mason   William Buckland 
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The contract is written in mostly plain English and is relatively 
well organized, but it is still difficult to read. If we revise some of 
the language and apply contract-design elements like icons, bullets, 
and clause summaries, the same document might loo k like this : 

“As Is” Residential Contract for Sale and Purchase 
Parties: 
____________________________________ (“Seller”) 
and ________________________________ (“Buyer”)  

agree that Seller will sell and Buyer will buy the fol-
lowing described Real Property and Personal Property 
(collectively “Property”) under the terms of this AS IS 
Residential Contract For Sale And Purchase and any 
riders and addenda (“Contract”): 

1. Property Description: 

• Street Address, city, zip: _______________________ 

• Located in: ______________ County, Florida.   

Property Tax ID# _______________ 

• Real Property: The legal description is ___________ 
________________________________________ 
together with all existing improvements and fixtures, including built-

in appliances, built-in furnishings and attached wall-to-wall carpeting 

and flooring (“Real Property”) unless specifically excluded in Para-

graph 1(e) or by other terms of this Contract. 

This section 
identifies the 
Seller and the 
Buyer. 
 

This section 
identifies the real 
and personal 
(movable) 
property involved 
in the sale. 
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The last version would likely be comprehensible to the par-
ties, even if they aren’t represented by counsel. The content is the 
same, with some improved language. But the icons help guide the 
reader to specific provisions, and the bulleted sections and list s 
make the content easier to penetrate. Plus, the clause summaries 
in the margin help the reader understand the content better.  

After putting this issue in context and giving students an ex-
ample of what is meant by contract design , I have the students 
look at some sample design patterns in the online library main-
tained by the World Commerce and Contracting Association 
(WorldCC). 5 The examples I introduce are a summary of key 
terms, a clause summary, swim lanes, icons, checkboxes, a 
flowchart, and a timeline. After showing the students what those 
techniques are, I have the students try applying them to a sample 
contract provision.  

Summary of Key Terms  

A summary of key terms contains the main facts in the con-
tract. A drafter will usually place the summary on the first page. 
It will list things like the subject, dates, deadlines, numbers, and 
dollar amounts. Here’s an example for a purchase-and-sale con-
tract (the shaded portion of the excerpt):  

 
 
 
 
 
 
 

 
5 Contract Design Pattern Library, WorldCC, https://contract -design.worldcc

.com/ (last visited July  4, 2023). 
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Equipment-Purchase Contract 
This Equipment-Purchase Contract, dated April 1, 2023, is between Coffee 
Castle Corp., a Florida corporation (the “Seller”), and Venancio Zapata (the 
“Buyer”). 

Summary 

Equipment Exh. A Closing Date July 1, 2023 

Price $500,000 Closing Loc’n Gainesville, FL 

Loan $450,000 Loan App. by April 6, 2023 

Deposit $50,000 Inspection by April 11, 2023 

 

Clause Summaries  

A clause summary appears in the margin next to a clause and 
summarizes its terms. You could think of it as bridging the gap 
between the heading and the clause itself. The following example 
is for the inspection section of a purchase -and-sale contract. It 
consists of a table with two columns and one row. The text in the 
first column is the contract language; the text in the second col-
umn is the summary. The font for the summary is different from 
the font for the contract. The table’s borders have been remove d 
and a line added to the left of the summary.  
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Article 5 — Buyer’s Right to Inspect 
The Buyer may inspect the Equipment at the 

Seller’s place of business between 9:00 a.m. and 
5:00 p.m. Monday through Friday no later than 
14 days after the parties sign this Contract. If the 
Buyer desires to inspect the Equipment, the 
Buyer must give the Seller notice at least 24 
hours before the inspection date. 

The Buyer may 
inspect the 

Equipment within 14 
days after 24 hours’ 

notice and during 
business hours 

 

Swim Lanes  

Swim lanes are columns showing the allocation of contract 
rights and responsibilities. An example would show each party’s 
termination rights. Rather than stating that information sequen-
tially, a drafter would state it in adjacent columns. Doing that 
shows how the parties divided those rights between them. This 
example was created by inserting a table with two columns and 
one row and adding the text for each column:  

 

5.1 Seller’s Right to Terminate 
The Seller may terminate this 

Contract if the Buyer breaches any 
of the Buyer’s covenants. 

5.2 Buyer’s Right to Terminate 
The Buyer may terminate this 

Contract if the Equipment does not 
pass inspection, or the Loan is not 
approved, or the Seller breaches 
any of the Seller’s covenants. 

 

Icons 

An icon is a simple graphic representing a contract concept, a 
shape containing a symbol, or text representing a contract 
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concept.6 An icon can highlight, emphasize, or explain the infor-
mation in a heading or in place of a heading. Here are two exam-
ples drafted for specific sections of a purchase contract. The first 
example consists of a clip -art image of a meeting placed to the left 
of the heading for the contract’s closing section. The second one 
consists of a shape in Microsoft Word, with text added over the 
shape, placed next to the applicable prohibition.  

 
 

 

 

 

 

 

 

 

Checkboxes  

Checkboxes help the reader keep track of the completion of 
important actions: things that the parties need to do. They are like 
bullets or numbered lists but emphasize that the parties need to 
accomplish these items for something or some effect to occur. 
T his example lists the items that the seller is required to deliver at 
the closing. The checkboxes are Word check -mark symbols sur-
rounded by outside borders.  

 
 
 

 
6 There are also several websites providing premade icons for different types of 

contract provisions. One example is https://icons8.com.  

2.3  The Closing. The Closing is to occur on July 1, 2023, 
or another date that the parties agree to (the “Closing 
Date”). It is to take place at the Commons in the Univer-
sity of Florida Levin College of Law, 309 Village Drive, 
Gainesville, beginning at 10:00 a.m. local time. 

Coffee 
Castle

4.3  Coffee Castle. The Buyer will not use the name 
“Coffee Castle” while operating the Buyer’s coffee shop. 
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Flowchart  

A flowchart is a graphic representation of the interrelationship 
among various contract terms. It represents a series of conditions 
and the consequences if the parties satisfy them or not. This chart 
is for a contract’s deposit provisions, created by putti ng text inside 
Word shapes (boxes, circles, a triangle, and arrows).  

 
 
 
 
 
 
 
 
 
 
 
 

Timeline  

A timeline lists important dates and deadlines in chronologi-
cal order. It shows the temporal relationship among events, often 
items needing completion. This example is for a real -estate 

The Seller’s Closing Deliveries: 
√ the Equipment in clean condition; 
√ an invoice for the cleaning of the Equipment; 
√ any operating manuals and warranties for the Equipment; 

√ a duly executed bill of sale for the Equipment; and 
√ a duly executed clerk certificate and resolutions. 

Disposition of Deposit 

Seller Breaches 
Contract 

Seller 
Returns 
Deposit 
to Buyer 

Seller 
Retains 
Deposit 

Y 

N 

Closing 
Conditions 

Satisfied 

Y 

Buyer Breaches 
Contract 

Y 

N 

Deposit Credited to 
Purchase Price 
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purchase contract; the timeline is shown using a vertical block list 
from Word’s smart -art designs.  

 
Purchase-and-Sale Contract Timeline 

 

Sample Disclaimer  

After discussing and applying each of these techniques, I talk 
with the students about the legal risks of using contract design. 
Obviously, the design elements should never create ambiguity in 
a contract or, worse, conflict with what’s in the contract’s te xt. 
The statements in the design elements must accurately reflect the 
text’s meaning. If the statements reflect only a portion of the text, 
the drafter should make that clear. Also, the drafter may further 
protect against ambiguity by including a disclaime r. The dis-
claimer would be like a “headings clause,” which states that the 

• Effective Date, Sec. 3(b)March 8, 2023

• First Deposit Due, Sec. 2(a)March 11, 2023

• Second Deposit Due, Sec. 2(b) March 18, 2023

• Inspection Deadline, Sec. 12(a)March 23, 2023

• Deadline to Obtain Financing, Sec. 8(b)April 8, 2023

• Title Commitment and Survey Due, Sec. 9(c)April 13, 2023

• Notice of Title Defects and Encroachments 
Due, Sec. 9(c)April 18, 2023

• Walk-Through Inspection, Sec. 12(b)April 27, 2023

• Closing, Sec. 4April 28, 2023
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headings are for convenience and are not intended to affect the 
contract’s meaning or interpretation. An analogous disclaimer for 
contract -design elements would state that the drafter does not in-
tend the elements to affect the contract’s meaning. Here is a  sam-
ple clause: 

 
 
 
 

 
 
 
Depending on the circumstances, it might also be better to 

separate the design elements from the contract. For example, an 
attorney could provide a timeline in a cover letter enclosing the 
contract. They could also provide checklists separately, instead of  
as part of the contract. And the design elements would be just as 
helpful to the client.  

After working with these basic contract -design elements, I  
introduce the students to web -based contracts. I have them con-
vert their Word documents to .html files ( i.e., webpages) and ask 
them what additional techniques would be available to a drafter 
using that format and then publishing the contract online. In 
other words, do we commonly see things on webpages that would 
be helpful to include in a contract? What examples  of webpage 
features would help make the contract more accessible to a 
nonlawyer? Are there also features that could facilitate all or part 
of what is required to carry out the contract?  

Web-Based Contracts  

After my initial remarks, I give the students some quick ex-
amples of opportunities for contract design and performance that 

20. Design Elements 

Design elements — including icons, clause summaries, flowcharts, and 

timelines — are used for convenience only. The parties do not intend them to 

affect this Agreement’s meaning or interpretation. 

 



2025 Drafting in the Digital Age  75 

are available to web -based contracts. For example, a drafter can 
draft the table of contents for a contract so that it consists of hy-
perlinks that, when clicked, take the reader to the applicable sec-
tions. Also, references to other sections, such as to “Ex hibit  A” 
below, can likewise be converted to hyperlinks.  

 
 
 
 
 
 
 
Hyperlinks can be to other sections of a contract or to other 

contracts on a website for a complex commercial transaction. For 
example, financed transactions often involve multiple lenders, 
each with its own set of loan and project documents. All the doc-
uments can be webpages on a website for the transaction. And 
hyperlinks can be used for, among other things, references to 
other documents on the site.  

A drafter can also create a defined term so that when the 
reader hovers over the term with the cursor, a pop -up appears 
with the term’s meaning.  

 
 
 
 
 
 
 
 

Background 

1. The Tenant applied to the Landlord for the rental of a one-bedroom 

apartment on the Leased Premises. A copy of the Tenant’s application is 

attached as Exhibit A. 

Background 

1. The Tenant applied to the Landlord for the rental of a one-bedroom 

apartment on the Leased Premises. A copy of the Tenant’s application is 

attached as Exhibit A. 

The “Leased Premises” means 
2151 W. University Ave., 

Gainesville, FL 32603 
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A chatbot connected to a custom GPT 7 containing the con-
tract in its knowledge base can be added to the bottom of each 
page to help the reader find relevant provisions or to answer the 
reader’s questions.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
A drafter can also use plug -ins to facilitate some aspects of 

performance, including making payment, providing notice, or 
sending or filing documents.  

 
 
 
 
 

 
7 GPT  stands for “generative pretrained transformer. ”  A custom GPT is a GPT 

with its own knowledge base (in this case, it would be the contract) and specific 
instructions for responding to questions regarding that information (the 
contract terms). See https://openai.com/index/introducing -gpts/ [https:// perma
.cc/75DV -7R9Y].  

Powell House Lease Contract 

This Powell House Lease Contract, dated ________ __, 20__, is between 

the University of Florida, a public university (the “Landlord”), and John Doe 

(the “Tenant”). The parties mutually agree as follows: 

Background 

1. The Tenant applied to the Landlord for the rental of a one-bedroom 

apartment on the Leased Premises. A copy of the Tenant’s application is 

attached as Exhibit A. 

2. The Landlord has been using the Leased Premises for alumni events, but 

recently converted the building back to a residence for prominent visiting 

faculty. 

3. The Tenant desires to rent the Leased Premises  

from the Landlord. 

 

Need help? 
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It may even be possible for a purchase -and-sale contract to 
include links to a separate “smart contract” (a computer program 
on the “blockchain” that automatically executes a transaction in-
volving digital property when certain conditions are met). The 
seller could use one of the links to upload a digital copy of the 
deed or other title document. And the buyer could use another 
link to pay for the property with a digital currency. Once the pay-
ment is received, the program could automatically e -file the deed 
with the registry and disburse the sale proceeds to the seller.  

 
 

Background 

10. Payments for Rental. The Tenant will pay the Landlord  

$2,500 per month by personal check or electronically  

via PayPal on or before the first of every month for the  

rental of the Leased Premises. 

11. Maintenance of Exterior of Leased Premises. The Landlord will maintain 

the exterior of the Leased Premises, including cleaning the pool, spraying 

for bugs, and keeping the lawn mowed. The Tenant will notify the Land-

lord if additional exterior maintenance is needed  

by regular mail or by email. 

12. Payment of Property Taxes. The Landlord will pay the property taxes for 

the Leased Premises. The Tenant will forward any tax bills to the Land-

lord no later than the third day after receiving those  

bills by sending them by mail or uploading them by  

using the upload button included in this section. 

13. Notice of Lease. The Tenant may file a notice of lease 

in the register of deeds of the county where the  

Leased Premises is located, either in person, by mail, or electronically by 

using the e-file button included in this section. 
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Similarly, links to a smart contract could be used in a rental 

contract for the purpose of receiving the first and last month’s 
rent and a security deposit, and then automatically delivering a 
code to the tenant that provides access to the keys to the unit . 

And of course, a web -based contract can be signed online. 
One way to do that is to put a signing button on the bottom of 
the contract itself.  

 
 
 
 
 
 

Article 4 — The Closing 

4.1 The Closing. The closing is to occur on the Closing Date beginning at 

10 a.m. local time. The parties will use the smart contract 

www.EscrowAgent.com (the “Escrow Agent”) as the escrow agent for the 

closing. 

4.2 Payment of Purchase Price. 

(a)  The Seller’s Deliveries. On the Closing Date, the Seller will execute a 

general warranty deed for the Property, in digital form, and upload the deed to 

the Escrow Agent, using the following link: 

www.escrowagentsmartcontract.com/propertydeed 

(b)  The Buyer’s Deliveries. On the Closing Date, the Buyer must convert 

the balance of the Purchase Price, $450,000, to the digital currency Bitcoin, 

and upload the funds to the Escrow Agent, using the following link: 

www.escrowagentsmartcontract.com/purchaseprice 

(c)  Recording and Payment. The Escrow Agent has been programmed to 

automatically e-file the deed and disburse the closing proceeds to the Seller 

upon receipt of the Purchase Price. 
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What is more often done, however, is to put the signing but-

ton adjacent to a hyperlink to the contract terms. Those types of 
very common web -based contracts are called click -wrap  con-
tracts.8 In that situation, courts use a two -part test to determine 
whether a contract has been properly formed: (1)  the notice of the 
contract must be “reasonably conspicuous” and (2)  manifestation 
of assent must be “unambiguous as a matter of law. ˮ9 As to the 
reasonable-notice element, “clarity and conspicuousness are a 
function of the design and content  of the relevant interface.” 10 

Before discussing this rule, I give students two cases to read: 
Meyer v. Uber Technologies, Inc. 11 and Nicosia v. Amazon.com, 
Inc. 12 In Meyer , the court concluded that “the design of the screen 
and language” of Uber’s webpage made notice of its terms of ser-
vice reasonable based on the following facts:  

• The payment screen was “uncluttered,” with only 
fields for the user to register and pay for the account;  

• The screen contained the warning “By creating an Uber 
account, you agree to the TERMS OF SERVICE  & 
PRIVACY POLICY”;  

 
8 E.g. , Meyer v. Uber Techs., Inc. , 868 F.3d 66, 75 (2d Cir. 2017).  
9 Id.  at 76. 
10 Id.  at 75 (emphasis added).  
11 868 F.3d 66 (2d Cir. 2017).  
12 834 F.3d 220 (2d Cir. 2016).  

Signed by the parties on the date above. 

The Landlord    The Tenant 

 

 

(By clicking on the button 
above, the Tenant indicates 
that they accept this 
Agreement’s terms.) 
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• The hyperlinks to the Terms and Conditions appeared 
directly below the registration buttons;  

• The entire screen was visible at once;  
• The dark print contrasted with the bright white back-

ground;  
• The hyperlinks were in blue and underlined; and  
• The user was notified of the terms and conditions at the 

time of sale.13 

In contrast, the court in Nicosia  held that reasonable minds 
could disagree on whether a customer was on inquiry notice of 
Amazon’s conditions of use based on these facts:  

• The conditions of use were contained in a hyperlink at 
the top of the “review your order” page;  

• The message “By placing your order, you agree to 
A mazon.com’s .  . . conditions of use ˮ was not bold, 
capitalized, or otherwise conspicuous;  

• Numerous links on the page, in several different colors, 
fonts, and locations, generally obscured the message;  

• Multiple buttons and promotional advertisements on 
the page drew attention away from the message; and  

• The presence of the customer’s address, credit -card in-
formation, shipping options, and purchase summary 
was also distracting. 14 

After discussing these two cases, I ask the students how they 
would apply the reasoning of both cases to draft an enforceable 
interface that hyperlinks to a web -based contract.  

In addition, we discuss the legal risks of using these additional 
techniques. For example, what happens if the plug - ins don’t 
work? Or if one of the parties misunderstands how they work? 

 
13 Meyer , 868 F.3d at 78.  
14 Nicosia , 834 F.3d at 236 –37. 
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Does it need to be made clear that the parties are not required to 
use them? Here is a sample clause that one might use to mitigate 
these risks:  

 
 
 
 
 
 
 
 
 
Like some contract -design elements, there may be circum-

stances in which it would be better to separate some of the plug -
ins from the contract. For example, an attorney could use a separate 
online service like Docusign 15 to sign the contract. Services like 
Docusign may incorporate additional steps to verify the signer’s 
identity. They may do more to walk the signer through the con-
tract and have them initial or sign specific provisions. And they 
may work better for contrac ts involving multiple parties.  

Conclusion  

Initially, I was hesitant about including contract -design and 
web-based contracts in my drafting class. The idea of using visual 
design elements, hyperlinks, and plug -ins in a written contract is 
new. No textbook I know of covers contract -design or web -
based contracts. And some contract -drafting experts seem less 
than supportive of the idea. 16 I admit, I initially thought some 

 
15 https://www.docusign.com/ (last visited Aug. 10, 2024).  
16 Ken Adams, What Does “Contract Design ”  Mean?  (Jan. 1, 2014), https://www

.adamsdrafting.com/what -does-contract-design-mean/ [https://perma.cc/455K
-CYFQ] ( “ I suspect that prevalence of the term ʽcontract design ʼ is entirely due 

20. Web-Based Plug-Ins 

The web-based plug-ins — including hyperlinks, payment and other per-

formance buttons, and any AI component used in this Contract — are for the 

parties’ convenience only. The use of any such features is not required. Neither 

party is responsible for the failure of the applicable service to perform as in-

tended. 
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patterns in the WorldCC library were a little too informal and not 
appropriate for a legal document. I also was not comfortable with 
the risk of creating ambiguity by using them. But then I thought 
about it. Lawyers often use things other than the written or spo-
ken word to communicate information. Trial lawyers use charts, 
diagrams, and drawings to present information to a jury. There is 
no reason why transactional attorneys shouldn’t also use visual 
patterns. We want contracts to be accessible to the parti es. Design 
patterns accomplish that result, and they’re especially valuable 
when one party is an unrepresented consumer. There are risks, 
but we can also take steps to mitigate those risks.  

Contract design is particularly useful for web -based con-
tracts, which are often consumer contracts. The web -based for-
mat not only provides the opportunity to make content more 
accessible, but also makes the use of more efficient, user -friendly 
signing and performance options possible. Clients are switching 
from paper documents to digital files more and more frequently. 
Just as word processors allowed attorneys to do what couldn’t 
have been done with a typewriter, web -based contracts allow 
drafters to do things that can’t be done with traditional paper doc-
uments. 

Adding contract design to my drafting classes has worked out 
very well, and I’m confident that students will learn more valua-
ble skills by adding an initial introduction of web -based con-
tracts. It was easy to add contract design to the drafting exercises 
that I was already using for the class. Students have been inter-
ested in the material, and they enjoy adding the design patterns to 
their contracts. I think the same strategy will work for web -based 
contracts. As more contracts become web -based, lawyers wil l use 
more and more visual elements to make them accessible to the 

 

to the design -fixated zeitgeist. I ’d rather be specific. I will flagellate myself with 
a wet noodle if anyone ever catches me using the term ʽcontract design. ʼ”). 
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parties. Contract design is part of the logical progression of con-
tract drafting from legalese to plain English. And web -based con-
tracts are a product of the parallel progression of contracts from 
paper to digital word -processing files. I think students wi ll be bet-
ter prepared for practice by having had some experience with 
these topics.


