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Leveraging artificial intelligence to create work product is not
only becoming more commonplace, but in many instances becom-
ing the expectation. Viewpoints differ on whether that’s exciting,
frightening, or somewhere in between. Many argue that if gener-
ative artificial intelligence, GenAI for short, can help lawyers be
more efficient, competent versions of themselves, then lawyers
should be encouraged to use it. In fact, “someday not using it
could be akin to not using computers for research.”"

The risks and concerns associated with GenAl are abundant,
and we don’t even fully understand some of them yet. Lawyers
relying on it can inadvertently violate client-confidentiality rules,
incorporate biases embedded in the technology, and provide false
information to a court. This piece does not seek to tackle all these
issues. Rather, the one ethical concern addressed here is whether

a writer should disclose the use of AI and, if so, where and how.

Prohibitions, Requirements, and Suggestions

The landscape of Al-use disclosure is continually evolving.
There are varied interpretations about whether using another’s
work without providing proper attribution, with or without ap-
proval, is considered plagiarism, dishonesty, or neither. So whether
disclosure is required to a client, court, or professor is also subject
to debate.

! Karen Sloan, A Lawyer Used ChatGPT to Cite Bogus Cases. What Are the Ethics?,
Reuters (May 30, 2023), https://www.reuters.com/legal/transactional/lawyer-used
-chatgpt-cite-bogus-cases-what-are-ethics-2023-05-30/ [https://perma.cc/C65U
_PSBR].
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A few lawyers who have relied on GenAl have found them-
selves on thin ice with judges after failing to disclose reliance on
technology that presented false or inaccurate information.? In-
creasingly, courts are creating guidelines for GenAl use and dis-
closure. Counsel and pro se litigants should be mindful of the
jurisdiction’s and local rules, as well as those of the judge before
whom they appear. Online research platforms like LexisNexis are
attempting to keep a running tracker of federal and state rules and
procedures affected by the rise of AL® As of now, some state bar
associations have suggested disclosure to clients and tribunals.*

Some believe that these recently implemented rules are unnec-
essary.’ They note that lawyers remain bound by ethical and pro-
fessional duties, regardless of who or what helped them create
their work. Thus, they argue, mandating disclosure is unwar-

ranted.

See id.; Christiaan Hetzner, Law Firm Nearly Gor Away with Overbilling New
York City Double the Hourly Fee by Asking ChatGPT to Calculate the Bill,
Fortune (Feb. 23, 2024), https://fortune.com/2024/02/23/chatgpt-openai-new
-york-city-lawyer-michael-cuddy-billing-rate/ [https://perma.cc/4XGV-98E]];
Jonathan Stempel, Michael Cohen Will Not Face Sanctions After Generating
Fake Cases with Al Reuters (Mar. 20, 2024), https://www.reuters.com/legal/michael
-cohen-wont-face-sanctions-after-generating-fake-cases-with-ai-2024-03-20/
[https://perma.cc/2QVH-97Q4].
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Reuters (Apr. 5, 2024), https://www.reuters.com/legal/transactional/us-appellate
-judge-calls-bans-ai-use-by-lawyers-misplaced-2024-04-05/ [https://perma.cc
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When disclosure is provided, whether to comply with a rule
or by choice, a writer should consider its content and placement.
If there is no direct guidance on language, the suggestions below

on those points may help.

Generative AI Was Used Here

The writer should consider how much of the document was
prepared using Al tools, what parts were created with the aid of
Al and what program or application was used.

When the entire document was created with an Al tool, the

language may be more comprehensive, e.g.:

o “The drafter used a generative artificial-intelligence
program to create this document”; or

o “Alassisted to develop this material.”

More likely, only parts or elements of the writing may have
been created with Al assistance. In that case, the writer might

note:

o “The writer created some of the material in this docu-
ment with the help of artificial-intelligence technol-
ogy”; or

o “Generative artificial intelligence helped to create parts

of this content.”

When AI was used minimally, or when it is unclear whether
elements created with the help of AI made it to the final version,

the writer can be broader in the description, e.g.:

o “The following text may contain limited elements that
an artificial-intelligence writing model generated or

suggested.”
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A writer may also consider identifying the specific AT model
used to generate the content (indeed, some judges’ rules require

it), as well as including its capabilities and limitations.

o “The drafter created this document with support from
[chatbot], an artificial-intelligence tool based on a large
language model that has capabilities and limitations, in-
cluding potential biases in its recommendations.”

o “[Chatbot] may have inherent biases because it may

have been trained on biased information.”

A Human Reviewed What a Machine Generated

For now, Al-generated content is not always completely accu-
rate and should be independently verified by a person, at the very
least. Remember, ABA Model Rule 5.3 requires that supervisory
lawyers ensure professional conduct by lawyers and nonlawyers
who assist them. So a writer should reassure the audience by com-
municating the level of human overview in creating Al-generated
content. Court rules that mandate disclosure often require that
information.

The declaration may sound like this if somebody has reviewed

the material, but the details of the review are difficult to define:

o “All generated legal analysis, legal citations, and drafted
text has undergone a thorough review and verification
by at least one qualified person to ensure accuracy and
compliance with professional standards.”

o “Any information generated with the help of artificial
intelligence has been reviewed for quality and precision

by an employee of this office.”

The declaration may identify the reviewer in, for example, an

affirmation or email:
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o “I have carefully reviewed the material generated by
any artificial-intelligence product, including written
content and research, and hereby certify that it is cor-

rect to the best of my knowledge.”

Placement

Choosing the proper location for a disclaimer depends on the
type of document being submitted. Some judges’ rules may pro-
vide options on placement, such as in a preliminary table or sep-
arate notice, but so far most are silent on the matter.

Placing a disclaimer at the beginning of a document, as in a
footnote on the first page, provides immediate notice to readers,
setting the tone for the content that follows. That placement may
be ideal for an article or other long-form piece, or when the docu-
ment has preliminary material such as tables or a cover page before
substance begins. Positioning a disclaimer at the end of a document,
as in a final footnote or endnote, allows for the main message to
be conveyed without distraction. This placement may be better
suited for a letter or memorandum.

In emails, adding a disclaimer line in the signature disclosure
may be best practice, for it ensures that Al use is automatically
disclosed without the writer’s needing to add it manually each
time.

With court documents, attaching a separate certification to all
filed papers can serve as a thorough and formal way to address
any issues raised by using AL With time, that language may make
its way into required e-filing acknowledgments, eliminating the

need for a separate disclosure.
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Conclusion

Attorneys who use GenAl are ultimately responsible for its
output. The proliferation of GenAlI has not changed a lawyer’s
obligation to act competently and diligently, exercise professional
judgment, refrain from the unauthorized practice of law, maintain
confidentiality, supervise subordinates, and much more. Nor can
any of these requirements be dispensed with through a disclaimer.
If anything, this initial push to disclose, which may lessen or in-
tensify as the situation evolves, serves as a reminder to revisit and
confirm professional duties until we are accustomed to using this

latest convenient shortcut.



