
 

From the Editor  

An article in this volume of the Journal , Professors Alyssa 
Dragnich and Ann Ching’s “How Modern Is Your Writing?,” 
got me thinking  —  what does “modern” writing look like? The 
last 30 years have seen the plain -language movement become a 
prominent voice in legal writing. Many more lawyers have be-
come aware of the importance of avoiding legalese, stodgy lan-
guage, and verbosity. Beginning in 1991, Charles Alan Wright, 
Bryan Garner, Joseph Kimble, and others undertook the Herculean  
effort of restyling all the f ederal court rules’ language to bring 
them into the twenty -first century, which you’ll read about in a 
reprint of Professor Kimble’s article that originally appeared in 
Judicature , “Redrafting All the Federal Court Rules: A 30 -Year 
Odyssey.” Contract -drafting experts, like Ken Adams, have long 
advocated for what Adams calls “standard English” in con-
tracts —  the type of language “written by regular folk rather than 
the form of English  traditionally written by lawyers.” 1 In this vol-
ume’s article “Drafting in the Digital Age,” Ben  L.  Fernandez 
demonstrates how “contract design” can enhance the readability 
of online contracts, especially those directed at consumers.  

Many of us strive to write with Justice Kagan’s conversational 
tone or Chief Justice Roberts’ precision and readability, hall-
marks of modern legal writing. One of my favorite recent exam-
ples comes from Justice Kagan’s opinion in Ford Motor Co. v. 
Montana Eighth Judicial District Court ,2 in which she brings the 
often confusing and convoluted question of personal jurisdiction 

 
1 Ken Adams, “Plain Language ”  or “Standard English ,”  Adams on  Contract 

Drafting  (Nov.  27, 2006), https://www.adamsdrafting.com/plain - language -or
-standard-english/ [https://perma.cc/4V97 -4CB7].  

2 592 U.S. 351 (2021).  
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to life and makes it  —  dare I say  —  interesting. 3 Even before his 
appointment to the Court in 2005, Chief Justice Roberts was one 
of the nation’s best legal writers and embodies what we mean by 
“modern” legal writing; his 2004 petitioner’s brief in Alaska v. 
Environmental Protection Agency remains a master class in taking 
a morass of federal statutes and regulations, with acronyms and 
initialisms galore, and making them understandable. 4 Good legal 
writing stands the test of time; it will be as clean, crisp, and clear 
in 100 years as it is now.  

But some legal writers have misinterpreted “modern,” filling 
their writings with pop -culture and quirky references that won’t 
make any sense to readers in 5 years, much less 50. I’m not talking 
about quoting or referring to classic literature, paintings, o r music 
when the context is meaningful. In her Shelby County v. Holder  
dissent, Justice Ginsburg reminds the majority that in finding key 
provisions of the Voting Rights Act unconstitutional, 5 it fails to 
heed Shakespeare’s famous adage that “what’s past is prologue.” 6 
Even if the reader weren’t familiar with Shakespeare or The 
Tempest, this reference would hit the mark. I mean what Professor  
Victoria  S. Salzmann calls “dropping pop”: 7 including gratuitous 
pop-culture references in briefs and opinions  —  citations, for ex-
ample, to trendy television shows ( The Bachelor ), movies ( Dazed 
and Confused ), and songs (“Call Me Maybe”). Doing so doesn’t 
make writing “modern”; these “seductive details” 8 often draw 

 
3 As a teacher of civil procedure, I was already on board. But I recognize that civil 

procedure is not everyone ’s cup of tea.  
4 See Brief for Petitioner, Alaska Depʼt of Env ʼt Conservation  v. Env ʼt Prot. Agency, 

540 U.S.  461 (2004). 
5 570 U.S. 529, 576 (2013) (Ginsburg, J., dissenting).  
6 William Shakespeare, The Tempest  act 2, sc. 1, l. 289.  
7 Victoria S. Salzmann, Honey, You’re No June Cleaver: The Power of ‘Dropping 

Pop’ to Persuade , 62 Me. L. Rev. 242, 242 (2010).  
8 Michael Conklin, “Be a Lot Cooler if You Didn’t”: Why Judges Should Refrain 

from Pop Culture References in Judicial Opinions , 46 J. Legal Pro. 141, 143 (2022). 
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attention away from the legal issues and can lead to confusion and 
misinterpretation. In a judicial opinion, this risk is particularly 
pernicious because these references can undermine the opinion’s 
purpose and precedential value. “Modern” shouldn’t mean “ bor-
ing,” but exemplifying it requires a deep understanding of the 
hallmarks of strong legal writing. Throwing in pop -culture ref-
erences that resonate with only a few isn’t the way to make your 
writing “modern,” but we hope some of our pieces in this volume  
can help.  

The Journal  continues its “How I Write” series with essays 
from Justice Caleb Stegall of the Kansas Supreme Court; Sean 
Marotta, appellate and Supreme Court practitioner at Hogan 
Lovells; and Alan Mygatt -Tauber, appellate advocate and author 
of Medellin v. Texas: International Justice, Federalism, and the 
Execution of Jose Medellin . 

In “How Legalese Jeopardizes Enforceability,” Mark Cooney 
examines statutes and contract provisions to explain how prob-
lems like long text blocks, remote subjects and verbs, and lawyer 
legalese can make terms unenforceable. But fear not! Mark goes 
further,  showing how common provisions can be reworked to en-
hance clarity and thus enforceability. Speaking of contracts, Ben 
Fernandez tackles the use of the ever -increasing digital contract 
and shows the reader how contract design can encourage consum-
ers to actu ally read the contracts they sign.  He advocates  for the 
use of icons, timelines, and smart contract links, addresses some 
of the potential pitfalls or hesitancy in using these techniques, and 
shares his own experience in teaching contract -design concepts.  

In “The Specificity Tax,” Josh Morrow argues that lawyers’ 
obsession with specificity often inhibits rather than enhances under-
standing and offers tips to ensure that writers focus on important  
specifics while avoiding the specificity tax when approximations 
will do. Professor Su zanne Chapman offers an interesting article, 
“Abandon English Class, All Ye Who Enter Here,” in which she 
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shows how traditional writing instruction is at odds with the style 
and skills expected of legal writers. And in their article that in-
spired this editor’s note, Professors Dragnich and Ching show 
readers which outdated grammar rules to ignore and why inclu-
sive language is important to lawyers, clients, and courts.  

As a young lawyer, I struggled with crafting affidavits. Not 
only was I not taught this skill, I never realized that it was some-
thing I might be asked to do. So I hope my article, “Tips for 
Drafting Affidavits,” will help those both familiar and unfamiliar  
with the process draft clear, precise affidavits.  

Artificial intelligence and GenAI remain hot topics, as they 
will for years to come, so the Journal  is excited to publish Professor  
Maryam Franzella’s “Disclaimer: Generated by Nonhuman.” In 
this article, Professor Franzella considers whether lawyers have 
ethical obligations to disclose that they’ve used GenAI in their 
filings and suggests disclaimer language that courts might require , 
depending on how much of the work was created by GenAI and 
whether content, citations, and arguments were reviewed by a 
lawyer before filing.  

As indicated, the Journal  has the privilege of reprinting 
Profe ssor Joseph Kimble’s  “Redrafting All the Federal Court 
Rules: A 30 -Year Odyssey,” a fascinating look at the ways in 
which the plain -language movement shaped numerous rule 
changes and the challenges facing those trying to make the rules 
more accessible, more readable, and unamb iguous.  

Volume 22 concludes with two book reviews. Professor Patrick  
Barry offers an entertaining review of Professors Diana Simon 
and Mark Cooney’s The Case for Effective Legal Writing . And 
Professor Su san E.  Provenzano, known for her work in rhetoric 
and legal argument, reviews Law & Rhetoric: A Primer  by Pro-
fessors Delia  B. Conti, Linda  L. Berger, Michael  J. Cedrone, 
Mark  A. Hannah, Melissa  E. Love Koenig, and Julie  A. Oseid.  
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Professors Mark Cooney and Joseph Kimble have once again 
aided me tremendously, and I am especially indebted to Sarah 
Doggett, who is both a top -notch editor and the best Bluebooker 
I know. As always, the work of our associate editors has been  
instrumental in getting this volume to print. I hope you enjoy it.  

     —  Megan E. Boyd


