Eye of Newt and Toe of Frog

The Honorable Caleb Stegall

How do I write? The truth is, I don’t really know. In the same
way that I don’t precisely know where this essay is headed, I
rarely know with certainty which way a legal opinion may veer,
or how I got there. Or, more critically, how to get out! But get
out I do, and arriving safely on the far shore of any legal crossing
is, while not quite assured, at least expected.

To be sure, I do know all the rules, maxims, techniques,
shortcuts, and so on. And they are worth knowing. Edit ruth-
lessly; vary your sentence lengths; read out loud; and all the rest.
But the how of it still matters if the whole is to be greater than a
sum of the techniques. And here, I confess, I’'m a bit flummoxed.

So when in doubt, return to the basics. In my many years of
teaching future lawyers the art of legal writing at my alma mater,
I distilled what I consider the essence of compelling, vibrant, and
ultimately persuasive legal prose to five commandments. To-
gether, these directives still serve as my muse, drawing and guid-
ing me through the thicket of any legal-writing tangle.

First, be real. Which is to say, legal writing is nothing more
than — and certainly not less than — a refined sort of conversa-
tion among all the actual human beings who make up the legal
community. In our country and system of government, that in-
cludes pretty much everyone. If one hopes to communicate effec-
tively in a community, one must converse. Conversation is a
deeply human endeavor — so embrace it. Legal writing that dis-
tances the author from his or her humanity is inherently unper-
suasive.

Second, be considerate. Conversations have rules, norms,

habits, and expectations. Legal authors who interrupt, bluster,
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don’t listen, use incomprehensible language, are long-winded, are
rude, or shout don’t make for good conversationalists. They are a
bore. Writers who want to be heard will consider their readers’
aptitudes, interests, and expectations as fellow participants in the
conversation.

Third, be interesting. Being considerate gets you invited to the
conversation; being interesting makes you its animating spirit. In
this, we legal authors are fortunate conversationalists because
every legal issue, question, and dispute is, by its nature, interest-
ing. Why? Because at the root of every facet of the law — no matter
how arcane — lies a human drama. All meaningful and important
conversations are driven by stories. So find the story and tell it.

Fourth, be courageous. In my experience, most legal writers
are afraid. They hem, haw, and hedge while covering their back-
sides. It’s understandable, given the profession and its risk-averse
nature. But this does not make for a robust or persuasive conver-
sation. When a writer doesn’t know why he or she ought to be
listened to, people stop listening. Before my first courtroom appear-
ance as a new lawyer, an old veteran leaned close to me and advised:
“Don’t worry about opposing counsel with stacks of paper in front
of them. It’s the ones who carry but one sheet you have to worry
about.” Have the courage to carry one sheet of paper, and make it
sing.

Finally, tell the truth. Without trust, conversation falters.
Spinning a good yarn works for bedtime stories and clubhouse
bonhomie, but these conversations are not intended to persuade
others of something true. The conversationalist who hopes to
persuade must preserve trust above all else. At a basic level — and
as an ethical floor — every lawyer can meet this standard. Rigor-
ous accuracy in every linguistic representation is a must. But un-
derneath every conversation worth having, there are always
deeper, more elusive truths in play beyond mere accuracy. Attend
to them. Nothing persuades like truth.
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In keeping with the last commandment, I’m still not satisfied
that these vital compass points tell the whole story of how I write.
Whether one can easily answer the question “How did you do
that?” marks an elemental dividing line between mere tricksters
and the genuine magic article. And the best legal writing is never
a trick. There is in fact no “how” to it because it partakes of a kind
of true magic.

What would you mean if you described an encounter with a
legendary conversationalist as “spellbinding”? You might mean
that you were so caught up in the power of the meeting that you
forgot yourself — you experienced existence as part of a bigger
whole, if only for a few moments. You might mean that the world
somehow looked different to you afterward — new vistas or
possibilities opened that you hadn’t seen or noticed before. You
might even mean that your life was somehow altered, even if
ineffably so, by the experience.

Legal writing, in its most powerful forms, is like this — alatter-
day form of spell-casting. The accoutrements of wizardry have
mostly been discarded (though the robes remain), but the power
of words — of invocation — to change reality is nowhere more
evident than in the law. Benjamin Cardozo wrote that the law is
a “strange compound which is brewed daily in the caldron of the
courts . ...”" More prosaically and recently, one legal scholar
wrote: “Both law and magic enact performances to transform
reality. . . . The efficacy of both magic spells and judicial determi-
nations partakes of the ‘performative’ force of language, so that
when judges and sorcerers speak in the proper ritual contexts, the
act of saying it does make it s0.”

Participants in the legal conversation have the power to wield

that magic, to cast spells, in the societal contexts — places like

! Benjamin Cardozo, The Nature of the Judicial Process 10 (1921).
2 Jessie Allen, A Theory of Adjudication: Law as Magic, 41 Suffolk U. L. Rev. 773,
777 (2008).
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courtrooms — where “the act of saying it makes it so.” It’s not a
vaudeville trick or a slick marketing ploy. How it works is
shrouded in deep mystery. But the magic does work. The spells
we cast have the power to condemn a man to prison, even
death — or maybe to set him free; to forge great combinations of
capital and labor and unleash human productivity into the world;
to dissolve a marriage and end or create parental bonds with chil-
dren; to establish liberties and constraints; to mold and shape the
very contours of our society; and much more.

So if I'm asked, “How do you write?” and I reply — a little
mischievously and quoting the Bard — “Eye of newt and toe of
frog, Wool of bat and tongue of dog,” you will understand that
I am not dodging the question. Truly, I just don’t entirely know.

> William Shakespeare, Macbeth act 4, sc. 1, 1. 14-15.



