The Specificity Tax

Josh Morrow

Attention is a currency that no reader owns to infinity. Some
audiences hold larger attention accounts than others, but every
reader’s balance dwindles when a difficult text demands payment.
Complexity, fogginess, and length are all examples of demands.
They are taxes that readers would prefer to avoid. That is why
careful practitioners aspire to produce prose that is simple, clear,
and short. Many resources exist to help bring those aspirations to
fruition in the briefs and opinions that legal writers assemble. But
other surcharges still lurk. Specificity is one of them.

The specificity tax comes due each time a reader must trans-
late a useless specific fact into a general, helpful one. Consider the
calendar. If a story says that such and such happened on some
specific date, then happened again on another, and another, and
then happened for a final time on some other specific date, the
reader won’t go further until she translates: “The suspect scoped
out the jewelry store in early February, then again two weeks
later, then six weeks after that, and then a final time the next
month. Okay. Several times in a three-month span. I can remem-
ber that.” What the reader cannot remember, and what she should
never confront at all, is a long list of dates that requires translation
as a condition of comprehension. Even if the list is otherwise sim-
ple, clear, and short, it imposes a tax by being too specific.

To avoid levying the tax, the writer must do the translating.
Why? For the same reasons that the writer should supply plain-
English analogues for foreign words and phrases and technical
jargon. The translation requires more work from the writer, sure.

But the effort is well worth it — easily for the overall time it saves
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a large audience, but also when it protects an important reader
from losing even a moment’s focus.

The pages that follow discuss a few situations in which trans-
lation is most helpful. Numbers and dates are leading examples.
Names and designations too, and locations. Each section also
gives a few tips for translating specific facts into useful parts of a
larger narrative. The easiest path often involves using words of
approximation, such as about or around. But these are not
shortcuts to avoid accuracy. Instead, they are tools to achieve
accuracy in a useful and memorable form. Sometimes, though,
specificity is necessary. When it is, deploy it strategically. The

effort will earn attentive readers.

Numbers

“[Tlhere are a lot of people who go to law school because
they’re not good at math and can’t think of anything else to do.””
Even if Chief Justice Roberts was oversimplifying, most readers
do not expect to find word problems in a statement of facts. And
when they must do math, they prefer the simple variety. Writers,
then, should translate difficult numbers into easy numbers, and
difficult math into easy math.

Overly specific numbers weigh down a reader’s attention.
That is true even if a number is not part of a math question. Which
is easier to comprehend: “$431,654,488,742.16” or “about $430
billion”?? The answer is obvious. A reader confronting the first
figure will not venture further before translating it into a useful
shorthand. But the very act of translating draws the reader’s

attention away from an opinion’s narrative flow or from a brief’s

! Chief Justice John Roberts, Remarks at the Rice University Centennial Lecture
Series, C-SPAN (Oct. 17, 2012), https://www.c-span.org/video/?308879-1/remarks
-chief-justice-john-roberts (at 09:00-09:06).

2 Biden v. Nebraska, 600 U.S. 477, 488 (2023).
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argument. The distraction multiplies in stories that involve lots of
numbers. It also compounds when a single document uses the
same number repeatedly — in securities cases, for instance. To
avoid those distractions, the writer must shoulder the burden of
translation. Justice Alito did just that in the Supreme Court’s 2023
student-loan cases; he translated the $430 billion figure into “hun-
dreds of billions of dollars.”® That is a smart move, particularly
when a number’s magnitude is its most important aspect.

Numerical translation becomes even more important when
computation is involved. Chief Justice Roberts gives a good lesson:
“Hennepin County, Minnesota, sold Geraldine Tyler’s home for
$40,000 to satisfy a $15,000 tax bill. Instead of returning the
remaining $25,000, the County kept it for itself.”*

The quote is notable for its simplicity and style, but two other
features stand out as too often missing in legal writing. First, the
Chief Justice rounded the numbers.> Second, though even the
most innumerate attorneys would not struggle with “40 minus
15,” the Chief still wrote out the answer. When those features are
missing, the reader must pause to supply them. If the Chief Justice’s
approach has one demerit, it is that he did not lead with the answer.
That decision caused little trouble, given how simple the numbers
were. But in a more complicated case, if the reader needs to know
only that a county “kept” $25,000, the author does well to con-
sider whether that number should appear before the others.
Showing the work is still important, but leading with the answer
gives mathphobes a lifeline.

From the general rule that readers should never be forced to

do math, it is possible to draw a few other precepts. Suppose a

3 Dep’t of Educ. v. Brown, 600 U.S. 551, 555 (2023).

* Tyler v. Hennepin Cnty., 598 U.S. 631, 634 (2023).

5 See, e.g., Br. for Pet’r at 6, Tyler v. Hennepin Cnty., 598 U.S. 631, 2023 WL
2339362, at *6 (stating that the rounded amounts were only “approximately”
accurate).
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brief says that “the burglars stole 117 items, including 43 rings, 35
necklaces, 19 credit cards, 11 watches, and 7 bundles of cash.”
Many readers will succumb to a pause to see whether the parts
add up to the whole. Here, two items are missing from the count.
The brief should mention that, and it should say what they are.
And of course, if the specific items are not in dispute, then the
author should consider leaving the numbers out. Likewise, if
numerical categories overlap, the author should explain why. For
example, if a defendant lists 102 documents on a privilege log, her
brief should explain the overlap if she claims 53 instances of
attorney—client privilege and 64 instances of work-product privilege.
Otherwise, the curious reader will put the brief down to find the
answer on their own. The author’s job is to keep the reader’s
curiosity trained only where the author wants it. Translating

numbers for the reader is one way to do that.

Dates

Marilynne Robinson won the Pulitzer Prize for a fictional diary
whose entries she left entirely undated.® That decision did not
hurt the story. So never plod along like this: “On July 5, 1983,
Matt traveled.... On August 3, 1984, Matt returned.... On
July 2, 1987, Matt stirred his tea . . .. [etc.]” Litigants sometimes
narrate their complaints that way. It is a mistake to import the
poor style into a brief (or a judicial opinion). The action itself is
important, not when it occurred. Beginning each sentence with a
numerical date is no more useful than opening with a sketch of
what Matt was wearing each day. It might even be worse, for at
least the outfits allow the reader to draw a mental picture. And
the date-first style is doubly bad because it puts the date at the
front of the sentence. Sentences and paragraphs do best to open

¢ Marilynne Robinson, Gilead 1 (2004).
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with the most important proposition, not with a distraction. Get
the subject and verb out; then let the qualifiers follow (if they
must). But do not hide the most important action behind an un-
important date.

Implement that lesson in legal writing like this: before allow-
ing a specific date into a draft, ask whether the story can do with-
out it. If the exact date were not already at hand, would tracking
it down be worth the effort? Usually not. Statute-of-limitations
and similar issues sometimes call for specific dates. But even that
is not an excuse for speaking through a calendar. If just one par-
ticular date is important, make sure that it is the only specific date
that appears in the narrative. Otherwise, the important date will
recede into obscurity. This approach is intuitive in other contexts.
Accident reports do not describe every vehicle that crossed an in-
tersection, only the two that collided. Treat dates the same way.

Here is a good example from Justice Kagan: “Although the
Band has a long history, the [agency] formally recognized it only
in 1999. Two years later . . . . Within that window . . . . Within the
next few years . ... Shortly after the D.C. Circuit ruled.... In
January 2009, about five months after Patchak filed suit . . .. The
month after the Government took title, this Court held . ...”" Is
this description worse off for not including a day, month, and
year at each step? Of course not. Just the opposite. There is an
anchoring date at the beginning, then several events occur, and
then we arrive at an end date showing us that the whole episode
took about ten years. Justice Kagan did the translating herself, and
that work enlivened the narrative.

Translation adds special value when dates refer to events or
transactions that are at the heart of an argument. Suppose a case

involves three contracts, one each from a specific month and year.

7 Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S.
209, 212-14 (2012).
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Here are three bad short-form designations: the “July 1989
Contract,” the “June 1996 Contract,” and the “January 1998
Contract.” For one thing, all the months start with the same letter,
and that slows the reader down. For another, July, June, and January
do not appear in that sequence on ordinary calendars, so the
reader will constantly be mistaking one contract for another. The
reader will forget the sequence. That is especially true when the
reader arrives at the argument section, which may focus for pages
at a time on just one of the contracts. The far superior short form
is “First Contract,” “Second Contract,” and so on. This form
keeps the draft comprehensible to a reader who spends more than
one sitting to get through a draft, or who turns immediately to
the argument section.

Sometimes a specific date does matter. Even then, take care to
protect the reader’s attention. Perhaps a plaintiff missed some
contractual window by six months. The month and year matter,
then, but not the day. So do not ask the reader to learn the day. A
good rule of thumb: if you as the author have not indelibly commit-
ted a certain date to memory, then the date itself is not essential,
and the reader need not learn it. More likely, you have translated
some long series of specific dates into a general outline of events
that you do know by heart. You have already done the work. Be

sure to include your reader in the payoff.

Names and Designations

“[Plopulate your sentences with real names — not party des-
y party
ignations.”® That is good advice when it comes to parties, who are

the main characters in a legal dispute. But the advice needs some

8 Bryan A. Garner, LawProse Lesson #133: Should you write “Plaintiff,” “the Plain-
aff,” or “the plaintiff”?, LawProse Blog (Sept. 10, 2013), https://lawprose.org
/lawprose-lesson-133-should-you-write-plaintiff-the-plaintiff-or-the-plaintiff/
[https://perma.cc/ WKW7-9TIM].
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qualification when it comes to the supporting players. Thus, as
Bryan Garner also says (this time with Justice Scalia): “It some-
times makes sense to use terms like ‘general contractor,” ‘owner,’
and ‘subcontractor’ if that will identify the cast of characters in a
way that makes the story more comprehensible.” If we think
beyond the parties, a designation beats a proper name in several
instances.

If the names belong to people who are part of a group, give
the group a designation, and use that instead of the names. Three
elected officials who conducted county business without a
quorum are “commissioners.” Four office mates who experienced
harassment are “colleagues.” Five people who saw the same thing
are “witnesses.” And so on. Even if the witnesses have different
pieces of the story, the reader will more easily manage “one wit-
ness said” and “a second witness said” than “Jessica said” and
“Megan said.” And if the proper names will not later feature in
the argument, it is better to leave them out altogether. After a
named character is introduced, the reader will expect her to make
another appearance. Better to keep the reader attentive to the
characters that matter most, not the background cast.

Another opportunity for translation arises when several
names are similar — especially when they start with the same letter
or the same word. Human names sometimes remain manageable
despite similarity, but corporate names do not. A reader will soon
lose track of who is who between Equislope LLC and Equislope
LLP, Equislope REIT, and Equislope Partners Limited. The first
two names differ by only one letter — and the last letter at that.
The reader’s eyes will glaze over almost immediately. One solu-
tion is to designate the main company by using the common

name — e.g., “Equislope” — and then to refer to the others as the

°  Antonin Scalia & Bryan A. Garner, Making Your Case: The Art of Persuading
Judges 122 (2008).
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“Parent,” “Subsidiary,” “Affiliate,” or “Holding Company.” If
the corporate forms are different, it can also help to use the main
name plus designations like “the Corporation” or “the Partnership.”

Pseudonyms are a final example. While there is nothing inher-
ently cumbersome in substituting one name for another, too often
the swap leads to decisions involving “six children, G.R., A.R.,
M.R,R.R,R.R,,and R.R.”"° Even if a proceeding began by using
initials for a pseudonym, a careful change can drastically improve
readability.!! Nor need a pseudonym start from scratch. “E.V.”
easily becomes “Evie,” just as “J.K” looks like “Jake.” Even
“Z.Q.” can become “Zeke.” This kind of anchoring makes good
sense when the initialism appears in the record or in an opposing
party’s brief. The visual and auditory similarities will help the
reader keep things straight. And they will also save the reader
from having to traverse the focus-interrupting speed bumps that

pure initialisms create.

Locations and Directions

Few things generate narrative slog faster than overly specific
descriptions of places and movements. Consider this example,
which appears halfway through the Eleventh Circuit’s account of

a car chase:

After crossing into Peachtree City in Fayette County, Harris
slowed down, activated his blinker, and turned into a drug-
store parking lot located in a shopping complex, where two
Peachtree City police vehicles were already stationed. Scott
proceeded around the opposite side of the complex in an
attempt to prevent Harris from leaving the parking lot and

1 In re G.R., No. 06-22-00044-CV, 2022 WL 16626774, at *1 (Tex. App. Nov. 2,
2022).

1t See, e.g., Eugene Volokh, If Psendonyms, Then What Kind?, 107 Judicature 77
(2023).
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getting onto Highway 74, driving his vehicle directly into
Harris’ path. Harris attempted to turn to the left to avoid
hitting Scott’s car, but the two vehicles came into contact
with each other, causing minor damage to Scott’s cruiser.
Harris then entered Highway 74 and continued to flee
southward at a high speed."

Even from this brisk outline, a few missed opportunities for
reducing specificity still protrude. The local governments’ names
add nothing to the narrative, and they should not be weighing
down the beginning of the sentence (which, here, also opens a
paragraph). The highway name is also irrelevant, as is the parking
lot’s connection with a drugstore. The police reports likely in-
cluded all this information, but that is no reason to import those
facts into a legal description.

More cumbersome, though, is the language conveying direc-
tionality. The reader cannot help trying to visualize what it means
for a vehicle to “turn to the left,” for instance. But that visualiza-
tion detracts from the sentence’s main point, which is that the sus-
pect’s car hit a police car. Even worse, the narrative switches
between largely incommensurable formats for describing the sus-
pect’s orientation. To understand the suspect’s path, the reader
must find a common language that can accommodate such varied
terms as “opposite,” “left,” and “southward.” If the directions are
necessary at all, then the author should save the reader that step
by translating them into a common language. Finally, even this
short excerpt makes things tougher for the reader by switching
between multiple characters’ points of view. Did the suspect turn
to his own left, or to Officer Scott’s? It is hard to know.

A few simple rules can help writers avoid these missteps. As
always, do not include unnecessary detail — especially in setting

up a scene. Instead, save the most vivid details for the aspects that

2 Harris v. Coweta Cnty., 433 F.3d 807, 810 (11th Cir. 2005), rev’d sub nom. Scott
. Harris, 550 U.S. 372 (2007).
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the reader most needs to remember. If the narrative involves lit-
eral twists and turns, be sure to describe them by using only one
reference system for directionality. Do not mix and match clash-
ing terms from different systems, such as toward, right, and north.
For the same reason, avoid switching back and forth between
multiple points of view.

Justice Scalia used all these precepts when he rendered the

same scene this way:

In the midst of the chase, respondent pulled into the parking
lot of a shopping center and was nearly boxed in by the var-
ious police vehicles. Respondent evaded the trap by making
a sharp turn, colliding with Scott’s police car, exiting the
parking lot, and speeding off once again down a two-lane
highway."

His translation captures everything essential, but in fewer
than half the words. Notice: no place names, no directions, and
only a single point of view (the respondent’s). Even for the great
many of us who cannot always summon the perfect “felicitous
turn of phrase,”* as he so often did, these simple rules remain

within a short reach.

About

Words of approximation — about, around, almost — make
the translator’s task easier. Used artfully, they will fade into the
background. Still, when a case involves lots of specific facts (num-
bers, for example), a stream of constant caveats can grow grating.
To avoid this, consider including a single footnote explaining that

each number is only an approximation. Then cite the record or

13 Scott v. Harris, 550 U.S. 372, 375 (2007).
% Paul D. Clement, Why We Read the Scalia Opinion First, 101 Judicature 53, 53
(2017).
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exhibits just as ordinary practice would dictate. That way, the
reader will have the specific facts at hand without the distraction

that follows from including the facts in the text.

Think like a Translator

Just as foreign-language translators must maintain fidelity to
their sources, so must legal writers who wish to translate away
from specificity. The comparison yields several practical insights.

Ordinary translators cannot do good work unless they have
mastered both languages. Legal writing is similar. In a legal brief,
for example, an attorney must have a firm grasp of the source
material, i.e., the record. Reducing specificity is useful only be-
cause it leaves room for the important facts to shine. But the attor-
ney cannot distinguish key points from humdrum chatter without
mastering the whole record. For first drafts, then, it can be a good
practice not to bother with eliminating specificity. After all, a key
fact might reveal itself only in juxtaposition with others. The trick
is in using later drafts to eliminate needless specificity. It is hard
to spot on an umpteenth reread, but rooting it out is just as worth-
while as any other kind of polishing.

Next, like other translators, the legal writer must also under-
stand the translation’s new language. That means understanding
a brief’s audience, as well as the legal arguments on which the
attorney hopes to prevail. This is another reason to save specificity-
reducing edits for the drafting process’s later stages. But once
those stages arrive, be ruthless. With those two things well in
mind — the record and the result — the author can eliminate
specificity without forsaking accuracy.

A final point of comparison is less obvious, yet still important.
Like other forms, legal writing “improves in direct ratio to the
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number of things we can keep out of it.”"® Foreign-language
translators must carry over all their source material, even the
deadweight, but attorneys are not so constrained. Before spend-
ing too much time pondering whether a specific date would be
better translated to “late spring” versus “early summer,” first con-
sider whether the reader needs to know the time frame at all.
Commonly, the answer is no. If so, celebrate. Eliminating the sea-
sonality will preserve the reader’s focus for the facts and argu-

ments that matter most.

Shun Fear

If the tools for avoiding needless specificity are so close at
hand, why do they so often go unused? The time that translation
takes is perhaps one reason, although not a good one. These tools
preserve every reader’s attention, and therefore their time. Think
of the combined frustration and doubling back that a complaint
can save by using carefully chosen designations rather than spe-
cific, yet similar, corporate initialisms. Even more so for judicial
opinions, which carry the law forward in perpetuity. But even the
author’s own energy is well worth spending to improve a draft’s
readability. Just as the old aphorism tells us that clear thinking
becomes clear writing, so too clear writing inspires clear thinking.
And that aids persuasion. In a world where clients pay for per-
fectly formatted citations, time alone cannot be the main culprit
that prevents attorneys from banishing specificity.

Instead, blame fear. And if not conscious fear, then at least the
default skittishness that so often appears in caricatures of the pro-
fession. After all, opposing counsel cannot bellyache if a motion

recites every bit of the record’s specificity. “Useless accuracy”

5 William Zinsser, On Writing Well 12 (7th ed. 2006).
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thus persists.'® But the fears that shield it are not well founded.
Wise adversaries will appreciate a good translation, even if they
do not accept the arguments that accompany it. They recognize
that the translation has saved their time too. Contrarians may
seize on some scholastic difference between “3:45 p.m.” and “the
afternoon,” but pedantry usually works against the peddler. If
strong arguments are available, poor ones seldom appear. Reduc-
ing needless specificity is thus nothing to be afraid of — no matter

whether an opponent is clever or clueless.

Conclusion

Simplicity, brevity, and clarity contribute to vibrant writing,
but they do not guarantee it. Repetition works against liveliness,
as do static sentence lengths and monotone paragraph breaks.
Specificity taxes a reader’s attention too — even in a draft that is
otherwise simple, short, and clear. To stave off that tax, the author
must translate away from needlessly specific facts and toward a
narrative in which the most salient facts leap off the page. If a case
turns on a key number or date, work hard to avoid bogging the
reader down with other figures. So too with names and designa-
tions — do not feel beholden to the descriptions that someone
else chose. Take care with locations and directions too. As with
other facts, include them only if they are so important that you
could recite them blindfolded. Do not leave translation as a con-
dition of comprehension. Instead, at each turn, pay the specificity

tax yourself.

' Patrick Barry, Uselessly Accurate, 18 Scribes J. Legal Writing 27, 27 (2019).



