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Law & Rbetoric: A Primer “introduce[s] the field of rhetoric
to the field of law.”! Even more, the book reintroduces two dis-
ciplines that were once inseparable but grew apart in the last mil-
lennium. Law & Rhbetoric reminds us that these disciplines share
common origins and causes: the study and use of language in
communication, in constituting government, and in building cul-
ture and community. The book then stitches the disciplines back
together, providing a through-line from classical rhetoric to mod-
ern argumentation to contemporary law and practice.

What sets this tome apart from others in the law-and-rhetoric
canon? First, it is written by a multidisciplinary group of authors
(scholars of law, communication arts, and English) who have juris-
doctor degrees and law-practice experience. Their expertise is
blended to produce a text that is both theoretically rich and emi-
nently practical. Second, the book is clear and engaging: it distills
complex rhetorical concepts, and then illustrates them with vivid
contemporary examples and landmark cases. Third, the book is
written for a broad audience. Legal novices and experts alike will
find the text accessible, informative, and useful — no prior
knowledge of rhetoric is required.

The book is divided into two parts: one on classical rhetoric
and the other on modern rhetorical theory. Each part is intro-
duced with highlights penned by the book’s creator, Delia B.
Conti, a professor of communication arts. Chapter 1, “Law,
Rhetoric, and the Fundamentals of Language,” is authored by
Mark A. Hannah, an English professor. He tells the fascinating
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story of rhetoric and law’s relationship from its zenith in ancient
times to its nadir in the Middle Ages to its ebb and flow in the
ensuing centuries. The reader learns how, during the Enlighten-
ment, rhetoric was demoted from a knowledge-creating discipline
to one of technical style and was ultimately severed from legal ed-
ucation by Christopher Columbus Langdell’s case method. We
hear of rhetoric’s twentieth-century revitalization and reconnec-
tion to law, pioneered not just by legal realists, but also by modern
rhetorical theorists and present-day legal-research-and-writing
scholars.

Chapter 2, “The Ancient Rhetoric of Law,” surveys law’s
roots in classical rhetoric. Written by law professor Michael J.
Cedrone, this chapter is a vivid account of how law and rhetoric
were joined in Athenian democracy and later in the professional-
ized law courts of Rome. While making clear that ancient ap-
proaches to citizenship, inclusion, and equality leave much to be
desired, the chapter shows that ancient ideas about legal argument
still reverberate. This chapter highlights the well-known classical
contributions to legal advocacy, such as the artistic means of per-
suasion (pathos, ethos, and logos), canons of invention, and parts
of a speech. But it makes less obvious connections too. For in-
stance, the chapter draws a line between ancient rhetoric’s con-
cern with probable knowledge and today’s legal presumptions
and burdens of proof. In an especially compelling passage, the
chapter shows how classical notions of chronos (patient prepara-
tion) and kairos (the right occasion) guided the legal and cultural
campaign to shift American law’s stance on same-sex marriage
from rejection to constitutional recognition. More goodies await
the reader, including a surprising parallel between the O.]. Simpson

case and an ancient Greek trial.? Suffice it to say that after reading
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this chapter, you’ll never think of the phrase “If it doesn’t fit, you
must acquit” the same way.

Part 2 starts with chapter 3, “Argumentation.” Here, law
professor Melissa E. Love Koenig introduces a trio of twentieth-
century rhetorical theories: (1) Chaim Perelman and Lucie
Olbrechts-Tyteca’s new rhetoric; (2) Richard Weaver’s hierarchy of
argument; and (3) Stephen Toulmin’s model of argument. The
chapter centers on their common thread — practical reasoning. To
argue debatable propositions, for instance, Perelman devised a “logic
of value judgments™ to secure audience buy-in. Love Koenig gives
examples of how the same logic drives policy arguments, in which
warring interpretive positions are anchored in the law’s values or
practical consequences. Moving on to Richard Weaver, the chapter
features his hierarchy of argument, which categorizes and ranks
sources for generating practical arguments.* Weaver’s hierarchy will
resonate with readers of law professor Wilson Huhn’s popular text
for legal writers, The Five Types of Legal Argument.> On argument
structure, the chapter highlights Stephen Toulmin’s model of
argument, which lays out the inferential-reasoning process in
practical argumentation. As the chapter explains, the practical-
reasoning model is well suited to legal arguments, which rarely fit
neatly into syllogistic boxes. The chapter closes with selected
writings of Justice Ruth Bader Ginsburg, offered as a model of legal
writing grounded in argumentation theory.

Chapter 4, “Narrative,” is authored by law professor Julie A.
Oseid. This chapter explains why stories persuade beyond logic,
using two main theories. It starts with the 20th century’s fore-
most rhetorical theorist, Kenneth Burke. His theory of drama-

tism identified five elements of action in every story: an act carried
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out by an agent with agency and purpose in a scene. As the chapter
explains, in any given case, indeterminacy gives legal writers
plenty of leeway to isolate the relevant acts, to cast agents with
more or less agency, to select scenes, and to name the purposes at
work. These configurations persuade by “restructuring the audi-
ence’s view of reality.”® To illustrate, the chapter presents the split
opinions in Florida v. Jardines, a Fourth Amendment case. We see
how each Justice’s opinion configures the elements of action to
paint vastly different legal pictures of a warrantless search by a
police canine whose nose detected drugs inside a home from an
outside porch. Still, the chapter reminds us, legal storytelling has
limits, and it elaborates with the next rhetorical theory: Walter
Fisher’s narrative rationality. Narrative rationality is a constrain-
ing force. A story persuades only when it “hangs together,”
makes sense to the audience, and rings true based on the audi-
ence’s real-world experiences.” The chapter’s case in point is State
v. Chanvin, which ended in a guilty verdict for the perpetrator of
George Floyd’s murder. This passage skillfully unpacks how the
prosecutor’s closing argument succeeded in persuading the jury
by virtue of its narrative rationality.

In chapter 5, law professor Linda L. Berger brings us “Metaphor
and Analogy.” Here, the focus is less on theorists and more on
rhetorical devices. Specifically, the chapter addresses metaphor
and analogy “as framing devices that guide judges and lawyers
into particular ways of thinking and talking about a legal issue.”®
The keys here are thinking and talking. While metaphors present
one thing as another and analogies make direct comparisons, both
influence cognition in powerful ways. Using everyday examples,
the chapter illustrates how metaphor persuades by what it “makes

us notice,” and how analogy “helps us understand new experiences
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and make decisions about them.” Moving from thinking to talk-
ing, the chapter offers invaluable guidance on how legal writers
can harness the power of metaphor and analogy, with a word of
caution. Because metaphor works by mental shortcut, its argu-
ment frames can be “incomplete” and “ideologically weighted.”!
This point is driven home by the chapter’s concluding case study,
which traces metaphor’s domination of free-speech doctrine.
Here, we see metaphor’s ideological component at work in the
Supreme Court. Among other things, the chapter juxtaposes the
Court’s early framing of political protest as “fire in a crowded
theater” with its later view of corporate speech as vital to the
“marketplace of ideas.” The lesson here is that metaphor is far
more than a stylistic device; it creates legal substance.

The book ends with chapter 6, “The Pervasiveness of Rhetoric
in Lawyering.” This chapter explores rhetorical thinking about
lawyers as counselors and communicators. Here, Professors
Hannah and Cedrone make a pitch for the “rhetorically sensitive
lawyer.”? Drawing on the work of Roderick Hart and Don
Burks, Hannah and Cedrone identify five tenets of rhetorically
sensitive legal communication. Instead of simply calling for civil-
ity, or empathy, or accessibility, these tenets are process-based:
they promote communication behaviors that yield these out-
comes. The chapter uses a medical-malpractice case as a running
example of how a rhetorically sensitive lawyer might communi-
cate with multiple audiences from start to finish. Along the way,
Hannah and Cedrone introduce two more rhetorical concepts.
First is the notion of “rhetorical situation,” which poses this ques-

tion: are situations just waiting to be discovered and acted on, or
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do rhetorical actors actually make them happen?®® The chapter
shows how well-negotiated settlements fit the latter frame. Sec-
ond is “rhetorical circulation,” or how “texts and discourse move
through time and space.”'* This concept is relevant to the com-
munication choices that lawyers must make for effective client
representation. A lawyer might pull one choice from circulation
to meet the client’s immediate goals but quite another to advance
longer-term representational objectives.

The book presents several options for legal educators who
wish to adopt it. Part 1 could be assigned in 1L legal-writing or
legal-methods courses, as students begin to navigate legal reason-
ing, legal analysis, and the case method. Through these chapters,
students would learn, early on, how rarely law demands a “right”
answer — and why. Part 2’s chapters on modern rhetorical the-
ory would be at home in a variety of upper-level law courses.
Aside from the book’s obvious fit with advanced-legal-writing
and law-and-rhetoric seminars, students in trial-advocacy courses
and litigation clinics would benefit from, among other things, the
coverage of narrative theory. Teachers of jurisprudence could
draw on the philosophical and cognitive perspectives in the first
two chapters and the chapters on argument and metaphor and
analogy. The final chapter on rhetorical sensitivity could enrich a
professional-responsibility or clinical course centered on client
communication and representation.

Law & Rbetoric: A Primer also has utility far beyond the law-
school classroom. All law-trained readers — law students, law-
yers, judges, and scholars — will leave this book with fresh insights
on how rhetoric shapes law and improves legal advocacy and

communication. It is essential reading for serious legal writers.
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